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DECISION DELIVERED BY DAVID L. LANTHIER AND ORDER OF THE TRIBUNAL  

INTRODUCTION 

[1] The Applicant, supported by the Whites who have partnered with the Applicants 

Heard: September 13, 14, 15, 18, 19, and 20, 2017 in 
Peterborough, Ontario 
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on the proposed Subdivision, applied to the City for an amendment to the City’s Official 

Plan, a Zoning By-law amendment and approval of a draft Plan of Subdivision for the 

purposes of facilitating a residential subdivision on the south side of Parkhill Road West 

near the Loggerhead Marsh in the City of Peterborough.   

[2] Council for the City failed to make a decision on all three applications, as a result 

of a tie vote on the proposal as it was presented for approval, and accordingly the 

Applicant filed the Appeals before the Ontario Municipal Board, as it then was, pursuant 

to subsections 22(7), 34(11) and 51(34) of the Planning Act.  Since that time, as of the 

date of the hearing, the City is supportive of the Subdivision Applications as a result of 

additional amendments that have been made to the proposed Subdivision and Plan of 

Subdivision, subject to some qualifications and minor disagreement as to the 

Conditions. 

PROCEDURAL MATTERS, PARTIES, PARTICIPANTS, WITNESSES 

[3] The appeals were procedurally managed through two Pre-hearing conferences 

which eventually resulted in the approval of a Procedural Order issued on May 4, 2017.  

The Objectors (jointly) and the Whites (also jointly) were added as parties to the 

appeals and the following seven Participants were granted status 

1. Kim Fleming; 

2. Peterborough Field Naturalists represented by Martin Parker; 

3. Elizabeth Healey; 

4. Joanne McKee; 

5. Sean Heuchert; 

6. Don MacPherson; and 

7. Shawn Wilson. 

 

[4] The Appeals and the hearing were governed by the terms of the Procedural 

Order which contained a detailed Issues List and an outline of the Order of Evidence 

that governed the conduct of the hearing that extended over a period of six hearing 
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days. 

[5] Mr. Mann appeared on the first day of the hearing, on behalf of the Objectors, to 

address the Panel but advised that he would be withdrawing after his initial comments 

and that Dr. Frost would undertake the examination and cross-examination of 

witnesses, with the possibility that Mr. Mann might re-attend later in the hearing on their 

behalf.   

[6] No witnesses were called by the Whites, though their counsel was in attendance 

and elected to cross-examine witnesses in some instances. 

[7] The following witnesses appeared at the hearing and where applicable, were 

qualified by the Panel in their respective areas of expertise, as indicated.  With the 

exception of Mary Ann Perron, there were no objections raised with respect to requests 

to be qualified by any of the experts in their areas of expertise and the Panel was 

satisfied as to the qualifications of each expert to provide opinion evidence in their areas 

of specialty.  The matter of the ruling relating to the qualifications of Ms. Perron is 

addressed below.   

[8] In addition to the seven Participants, the witnesses were as follows: 

a. Brad Appleby, Planner for the City of Peterborough (Land Use Planning); 

b. Murray Davenport for the Applicant (Vice-President of LTM Land Corp.) 

c. Ron Davidson for the Applicant (Land Use Planning); 

d. Chris Ellingwood for the Applicant (Ecology); 

e. Michael Davenport for the Applicant (Stormwater Management Design and 

Function); 
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f. Jennifer Clinesmith, under summons by the Applicant (Planner with the 

Otonabee Region Conservation Authority (“ORCA”)); 

g. Cara Hernould, under summons by the Applicant (District Planner, Ministry 

of Natural Resources and Forestry); 

h. Mary Ann Perron for the Objectors (Wetland Ecology); 

i. Thomas Whillans for the Objectors (Wetlands and Wetland Ecology); 

j. Stephen Fahner for the Objectors (Land Use Planning); and 

k. Dennis Murray for the Objectors (Ecology). 

[9] In regards to the request to qualify Ms. Perron as an expert, the Panel received a 

challenge from the Applicant, and received submissions as to the qualifications of Ms. 

Perron to provide expert evidence in the areas of both “urban water quality” and matters 

relating to water chemistry and “wetland ecology”. 

[10] The Tribunal ruled that Ms. Perron would be qualified to provide expert opinion 

evidence only in the area of wetland ecology and not in the area of water quality in the 

Loggerhead Marsh and provided oral reasons. 

[11] In considering the nature of Ms. Perron’s qualifications, taking into account such 

things as her level of expertise, education, skill, professional certification and 

experience in the subject fields, the Panel concluded that, as a doctoral student 

instructor, there was insufficient evidence that Ms. Perron possessed the requisite 

practical experience and demonstrated expertise in matters relating to water quality, 

stormwater management, outfalls, or water chemistry or analysis.   

[12] The Tribunal concluded that Ms. Perron did have sufficient qualifications that 

would allow her to provide expert opinions in matters of wetland ecology.  Any 
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expressed concerns relating to her levels of experience and training, and lack of prior 

qualification by a tribunal or court, will go to matters of weight of such opinions on 

wetland ecology that might be provided. 

[13] The Panel noted that because, in some cases, it might be difficult to separate the 

topic of water quality from wetland ecology, the Panel would be able to sufficiently parse 

out any evidence that might relate to water quality, stormwater management plans or 

water quantity. 

TRANSITION AND SHORT FORMS 

[14] For the purposes of transition, the hearing of these Appeals was conducted by 

the Ontario Municipal Board (“Board”).  On April 3, 2018 the Local Planning Appeal 

Tribunal Act, 2017 (“LPATA”) was proclaimed in force, which provides that the Board 

will be continued as the Local Planning Appeal Tribunal (the “Tribunal”).  This Decision 

is issued subsequent to the proclamation of LPATA, and accordingly the Appeals are 

continued and determined under the jurisdiction of the Tribunal.  Any reference to the 

Tribunal in this Decision is therefore deemed to also be a reference to the Board as it 

then presided over the initial aspects and hearing of the Appeals prior to proclamation 

[15] For the purposes of this Decision, in addition to references to any other short 

form usage which may be provided form, short form references to relevant planning 

legislation, existing and proposed planning instruments, planning terminology and 

governmental agencies and stakeholders are hereafter as follows:   

• Planning Act (the “Act”); 

•  Endangered Species Act (“ESA”); 

•  Provincial Policy Statement, 2014 (“PPS”); 

•  Growth Plan for the Greater Golden Horseshoe (2017) (“Growth Plan”); 

•  Peterborough Official Plan (the “OP” or the “City’s OP”); 
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•  Jackson Creek Secondary Plan (the “Jackson Creek SP”); 

•  City of Peterborough Comprehensive Zoning By-law No. 97-1213 (the 
“ZBL”); 

•  Loggerhead Marsh Management Plan (“Loggerhead MMP”); 

•  The proposed Official Plan Amendment (the “OPA”); 

•  The proposed Zoning By-law Amendment (the “ZBLA”); 

•  The proposed Draft Plan of Subdivision (the “PoS”); 

•  The proposed Joint Conditions of Draft Plan of Subdivision Approval (the 
“Draft Conditions”); 

•  Environmental Impact Study conducted by Niblett Environmental 
Associates on behalf of the Applicant (the “EIS”); 

•  Ministry of Natural Resources and Forestry (“MNRF”); 

•  Ministry of the Environment, Conservation and Parks (“MECP”); 

•  Otonabee Region Conservation Authority (“ORCA”); 

•  Provincially Significant Wetland (“PSW”)’ and 

•  Loggerhead Marsh (alternatively the “Marsh”). 

THE APPLICATIONS AND PROPOSED PLANNING INSTRUMENTS 

[16] The nature of the Applications and the proposed planning instruments that would 

permit the Subdivision are relatively straightforward. 

1. Plan of Subdivision – The Draft PoS lays out the proposed Subdivision and 

the details are set out below. Issues relating to the Draft Conditions relating to 

the Subdivision are addressed in this Decision. 

2. Official Plan Amendment – Although it was suggested by the Applicant’s 
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Planner that the OP might not require an amendment to change the location 

of the street, the OPA will amend the provisions of the OP and the Jackson 

Creek SP to “shift” one of the streets (the Nornabell Avenue extension) 

slightly to the west of the proposed Subdivision and outside the Subject 

Lands.  It is also required to include the Subject Lands in the areas where 

Medium Density residential development is permitted as identified in 

Schedule “E” to the OP and in Schedule “G” of the Jackson Creek SP.  

Although residential development is permitted on the Subject Lands, Medium 

Density is limited to identified portions of the City. 

3. Zoning By-Law Amendment – The ZBLA would rezone the majority of the 

Subject Lands to “R.1 – Residential District” and those identified blocks for 

parkland, open space and stormwater management as “OS.1 – Open Space 

District”.  The ZBLA would also provide for some altered performance 

standards relating to side lot and street setbacks. 

THE ISSUES 

[17] The Issues List contained within the Procedural Order is comprehensive in 

identifying a wide range of planning issues, but as the evidence unfolded the three 

central issues of the Appeals have emerged: 

1. Natural Heritage and Environmental – Stormwater Management 

Much of the evidence related to concerns relating to the impact of the 

Subdivision on the ecological and natural habitat features, and specifically the 

PSW Loggerhead Marsh, including impact upon the Marsh as a habitat for the 

Least Bittern. 

The adequacy and sufficiency of the stormwater management plan, given the 

proximity to the PSW, is an issue and is interrelated with the Natural Heritage 

and Environmental Issues. 
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2. General Planning Considerations – There are a number of specific points of 

conflict that have emerged in the planning evidence, but generally the 

Tribunal must determine whether the Subdivision is consistent with the PPS 

and provincial policies, conforms to the Growth Plan, conforms to the City’s 

OP and related planning policies and guidelines, and represents good 

planning, in the public interest. 

3. Conditions of Subdivision – It will be necessary to determine the conditions 

that should be imposed with respect to the PoS. 

[18] To drill down further within the issues arising in this hearing, the central point of 

contention, and subject of discussion, is the adequacy of the depth of the buffer (now 

provided for at 30 metres (“m”) from the boundary of the PSW) as it relates to the 

applicable provincial and municipal policies relating to “no negative impact” and other 

requirements under provincial and municipal natural heritage/environmental/stormwater 

management policies. 

THE PROPOSED SUBDIVISION 

[19] The proposed subdivision development (the “Subdivision”) which is the subject 

matter of this Appeal, is located on a 19.8 hectare composite of three parcels of land 

within Lot 8, Concession 13 in the former Township of Monaghan (the “Subject Lands”) 

located on the south side of Parkhill Road West (“Parkhill”).  The municipal addresses of 

the three parcels are 1225, 1289 and 1261 Parkhill Road West.      

[20] The Subdivision, in its most recent iteration as of September 2017 (Exhibit 10), 

as now presented to the Tribunal for approval, would contain 163 detached dwellings on 

lots, as well as ten additional blocks of land that would contain 40 townhouses.   

[21] The proposed internal street layout would have two points of entry from the north 

off of Parkhill (Chandler Crescent and Davenport Road) and have three west-east 

streets extending to the west and east boundaries of the Subdivision with the potential 
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for linking to future residential developments to the west and east. 

[22] In addition to the total 203 residential dwelling units, there are blocks of land 

identified for parkland and stormwater management ponds.  As will be discussed in 

further detail later, the PoS proposes two stormwater management ponds near the 

south west and south east areas of the Subdivision.  Blocks of Parkland are proposed 

along the entire western and southern boundaries of the Subdivision, including 

segments between the south boundaries of each of the two ponds and the south 

boundary of the Subject Lands. 

[23] As the PoS has been presented, there will be a 30 m buffer from the most 

recently established wetland boundary.  However, the actual distance from the wetland 

boundary to the rear fences of the residential lots themselves, will be greater than 30 m.  

There are three parkland blocks (Blocks 175, 177 and 179) the North East Forest 

Parkland Block 176 and the two Stormwater Management Pond (Blocks 180 and 181).  

Mr. Ellingwood confirmed that the distances between the wetland boundary and the 

south limits of the residential lots shown in Exhibit 10 range from 37 m at the shortest 

distance to the west, up to 59 m at its greatest depth. 

THE PHYSICAL CONTEXT OF THE PROPOSED SUBDIVISION 

[24] As the City’s residential developments have expanded in this area, subdivisions 

have been developed in the southern portions of Lots 7, 8 and 9 of Concession 13.  

Ireland Drive angles from the southwest off of Brealey Drive to the northeast, merging 

with Ravenwood Drive which then extends northeast and then north to connect to 

Parkhill.  The Loggerhead Marsh more-or-less follows the same southwest to north east 

angle, north of Ireland Drive and Ravenwood Drive.   

[25] There has been some residential development on the north side of Ireland Drive 

and south of the Loggerhead Marsh and watercourse but for the most part the lands 

north of the Loggerhead Marsh, south of Parkhill and east of Brealey Drive, within which 

the Subject Lands are located, have remained largely undeveloped with some 
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agricultural use with a few residential dwellings. Other subdivision developments extend 

to the southwest, south and south east of the Subject Lands occupying the area of the 

City east of Brealey Drive, north of Sherbrooke Street and west of Wallis Drive.   

[26] The Loggerhead Marsh and wetlands features are located in irregular patterns 

along the entire south of the Subject Lands.  The Loggerhead Marsh has been 

designated as a PSW, and was previously designated as a locally significant wetland. 

[27] A recognized natural woodland is also located in proximity to the proposed 

Subdivision.  The “North East Forest” is located north of the wetland boundary, and 

although it is not a Provincially Significant woodland, it is recognized within the Jackson 

Creek SP as a feature of significant that should be maintained for the benefit of the 

community. 

[28] On the north side of Parkhill, to the north of the Site, there has been some 

residential and mixed use development.  The entrance to a residential subdivision on 

the north side is accessed from Chandler Crescent and the PoS anticipates that 

Chandler Crescent and Parkhill Road would be a primary intersection with access to the 

two residential subdivisions, to the north and south. 

[29] Relevant, to some extent, to the issues in this hearing, is the fact that the 

topography of the Subject Lands and the surrounding area, that gives rise to the 

Loggerhead Marsh and its related watercourses, results in the Subject Lands and 

adjacent areas generally sloping to the south and the southwest, away from Parkhill. 

THE PLANNING CONTEXT 

[30] The Subject Lands are within the Designated Greenfield Area identified in section 

2.2.7 of the Growth Plan.   

[31] Under the City’s OP the Subject Lands are designated as Residential and Major 

Open Space in the Land Use designations and as Designated Greenfield Area under 
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the OP’s City Structure. 

[32] The Subject Lands are also within the areas covered by the Jackson Creek SP 

which, as explained further in the evidence, followed the results of the Loggerhead 

MMP (which had identified the stormwater management strategy for the Jackson Creek 

West Secondary Planning Area).  In addition to the identification/classification of 

Nornabell Avenue, the Jackson Creek SP identifies the Subject Lands as “Low Density 

Residential” and “Other Open Space”. 

[33] Two of the three parcels forming the Subject Lands are currently zoned “D.2 

Development District” (1225 and 1289 Parkhill) which allows for a limited range of rural 

and agricultural uses and the third is zoned “SP.238 Residential District” (1261 Parkhill) 

which allows for the use of private well and septic services for the existing single 

dwelling that is there. 

DISCUSSION, ANALYSIS AND FINDINGS – ENVIRONMENTAL, STORMWATER 

MANAGEMENT, ECOLOGY AND SPECIES AT RISK 

[34] As indicated it is the presence of the Loggerhead Marsh and its related natural 

features to the south of the proposed Subdivision, and its presence as a protected 

natural feature, and recently a designated PSW, that has underscored much of the 

evidence and the issues of contention. 

[35] ORCA’s responsibilities and roles (or the “four hats” worn by ORCA, as 

described by Ms. Clinesmith) in relation to the Loggerhead Marsh are of relevance since 

ORCA is the governing authority in matters relating to Policies 2.1 and 2.2 of the PPS, 

and the City relies upon ORCA’s advisory and technical review expertise in matters 

relating to the Marsh and its hydrological function, in part informed by the Loggerhead 

MMP. 

[36] So too is the MNRF’s responsibility and role in relation to the Marsh of relevance 

as the MNRF assumes responsibility for matters relating to the ESA, the review of 
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Environmental Impact Assessments/Studies undertaken for developments such as the 

Applicants’ Subdivision, as well as applications for permits under the ESA in relation to 

any activities that might relate to species at risk.  The MNRF has assumed the task, in 

these areas of expertise, of reviewing and commenting on the ElS to address matters 

relating to the PSW as a habitat for wildlife including species at risk, which in this case, 

is focused on the Least Bittern. 

Background As To the Loggerhead Marsh and ORCA 

[37] The evidence in the hearing, from the various witnesses, including Mr. Appleby, 

Dr. Whillans, Mr. Murray Davenport, and Ms. Clinesmith, provided some helpful 

historical background as to the development of the Loggerhead MMP.  Through the 

organized efforts of the City and various developers in 2001, the City retained 

consultants to complete a comprehensive study, and management plan, for the 

Loggerhead Marsh allowing for development in the watershed area of the Marsh, while 

protecting and preserving it.  The Loggerhead MMP when it was completed, was 

adopted by the City as a result of the Study, and through this, the boundaries of the 

Loggerhead Marsh were determined, and specifically three Cells within the Marsh.  

From the Loggerhead MMP, an advisory group was established, stormwater 

management ponds were constructed, an independent monitoring program for the 

Loggerhead Marsh was initiated with ORCA, and those lands identified in the Plan as 

the marsh, the floodplain and the wetland setback, were transferred to the City of 

Peterborough. 

[38] The executive summary in the Loggerhead MMP (Exhibit 2b, Tab 20) Report 

explains how the Plan was intended to identify potential impacts upon the Loggerhead 

Marsh from residential development that was expected to occur in the watershed of the 

Marsh, minimize those impacts and “maintain and enhance the health and quality of the 

Loggerhead Marsh and its ecosystem”.  The Summary states that the completed Plan, 

from that Study, was to:  

…provide guidance to local and regional authorities in planning 
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stormwater management for existing and future land use development 
while ensuring the protection, restoration and/or enhancement of the 
natural features in the sub-watershed – including Loggerhead Marsh.  
The Plan will also be useful for the review and regulation of stormwater 
management issues related to individual development proposals. 

[39] As Mr. Appleby and Mr. Murray Davenport testified, the Loggerhead MMP then 

led to the adoption of the Jackson Creek SP as the stormwater management strategy 

for development in the Jackson Creek West SP Area (Exhibit 1, Tab 7, page 83 

(Schedule G)).  It is the view of the Tribunal that it was this well-supported planning 

process, undertaken with the foresight of the City, the Developers, concerned residents 

and members of the scientific community, that wisely anticipated the need for a careful 

balancing of the need for preservation of the Loggerhead Marsh and the reality that the 

City’s growth would lead to developments such as this Subdivision, and those that have 

come before it, within the Loggerhead Marsh sub-watershed. 

[40] As the evidence has been provided in this Hearing, this underlying planning and 

natural heritage preservation plan is of some significance when weighing the evidence 

before the Tribunal. 

[41] The Loggerhead MMP expected that there would be two gravity sanitary sewer 

lines to service development in the watershed areas surrounding the Marsh, one 

running along Ireland Drive to the south of the Marsh and the other along the north side 

of the Marsh.  This was, however, dependent upon acquiring control and ownership of 

the areas necessary for both lines.  In this case, access to the necessary easements to 

allow for the linkage in the anticipated area on the north side of the Marsh from third 

party owners has not been forthcoming.  Mr. Michael Davenport has explained how the 

Applicant has looked to other workable alternatives that ultimately have resulted in less 

disturbance of the lands closest to the north boundary of the Marsh. 

[42] As confirmed by Ms. Hernould the boundaries of the Loggerhead Marsh were 

again reviewed and adjusted in consultation with MNRF and ORCA in 2016/2017 

(Exhibit 1, Tab 4, pp. 47 and 48).  The wetland boundary as confirmed through MNRF 

has since been utilized by the Applicant in the preparation of the PoS as it has shown 
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the north demarcation of the wetland at the south boundary of the Subject Lands 

(Exhibit 10) which has been used for the purposes of laying out the 30 m buffer. 

[43] Ms. Clinesmith appeared on behalf of ORCA under summons and confirmed that 

she was the File Lead and Planner since the later summer/early fall of 2014 and familiar 

with the Subdivision Applications.   

[44] Ms. Clinesmith confirmed ORCA’s multi-faceted responsibilities as: the delegated 

representative of the Province in identified matters; the service-provider of technical 

reviews and planning advice to municipalities such as the City of Peterborough in 

relation to matters covered under Policies 2.1 and 2.2 of the PPS; the designated 

Regulatory Body under O.Reg 167/06 (The Otonabee Region Conservation Authority: 

Regulation Of Development, Interference With Wetlands And Alterations To Shorelines 

And Watercourses) enacted under the Conservation Authorities Act; and the entity 

providing risk management services.    

[45] Ms. Clinesmith confirmed that at the point in time of the hearing, ORCA’s role 

had progressed to the point of providing the earlier formal response dated February 25, 

2016 (Exhibit 2b, Tab 19) and the most recent updated response on September 6, 2017 

(Tab 18).   

[46] ORCA’s position, with respect to the Applications before the Tribunal, was 

summarized by Ms. Clinesmith as follows: 

(a) Based upon the revised PoS, produced as Exhibit 10 to the Hearing,  

ORCA’s technical staff considers that a 30 m buffer from the wetland 

boundary to any development is sufficient and serves to protect the 

hydrological function of the wetland; 

(b) ORCA has no concerns regarding the limited extension of the east side of 

the southwestern stormwater management pond into the Woodlot block; 
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(c) ORCA will require the inclusion of the Draft Conditions as set out in the 

response of February 25, 2016 with minor revisions to reflect the changes 

(ie. updated references to 30 m buffers and block identifications, removal of 

reference to the seep in Condition 7, etc.).  The provision of ORCA’s Draft 

Conditions operates in tandem with Policy 3.3.7 of the OP which provides 

that any recommendations from ORCA, through consultation, will be 

implemented as conditions for approval of the proposed development; 

(d) ORCA’s engineering technologists had no concerns regarding nutrient 

loading or water quality in relation to the proposed stormwater management 

plan but would fully re-examine the final design at that phase of 

development; 

(e) ORCA would, if the City directed a monitoring plan and requested 

assistance in that regard, also provide services with respect to onsite 

monitoring.  This is in addition to ORCA’s ongoing monitoring of the 

Loggerhead Marsh that would be forwarded to the City and the five-year 

post-construction review to determine and assess long term effects of the 

Subdivision (and other developments); 

(f) ORCA considers that the PoS, with the included and recommended 

conditions, would be consistent with Policies 2.1 and 2.2 of the PPS. 

The Loggerhead Marsh as a PSW - Natural Heritage Feature and Wildlife Habitat 

[47] Upon the whole of the evidence, including that of the Objectors, there are very 

few differences, if any, in relation to the quality and status of the Loggerhead Marsh as 

a natural feature, wildlife habitat and PSW. 

[48] The Marsh is a PSW having been formally designated as such by MNRF in 

August of 2016 (Exhibit 1, Tab 4, p. 45) as the proposed Subdivision was under review 

and discussion with the City. One of the reasons its designation was upgraded to a 
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PSW at that time was the identification of the area as a habitat for the Least Bittern, a 

species at risk that is listed as “threatened” and limited sighting of the Least Bittern in 

the Marsh.  Under the Endangered Species Act, the Least Bittern, and its habitat, are 

accordingly protected. 

[49] There have been no sightings of the Least Bittern for approximately 8 years, the 

last sighting being in 2009.  The uncontradicted evidence of Mr. Ellingwood, who 

performed surveys in 2017 following accepted protocols, was that no sighting occurred.  

Ms. Hernould from the MNRF confirms, and there is no disagreement, that the absence 

of sightings is however not considered as evidence of the absence of the species.  Her 

communication to the City of July 18, 2017, and that of Mr. Andy Baxter of the MNRF, 

dated February 16, 2017, (Exhibit 3, pages 70-78) confirms that MNRF considers the 

entire Loggerhead Marsh to be Least Bittern Habitat. 

[50] Ms. Hernould’s correspondence of July 18, 2017, as supplemented by her direct 

testimony, and Mr. Baxter’s comments on behalf of MNRF, regarding Potential 

Endangered Species Act Requirements in his correspondence, succinctly summarizes 

the outstanding concern relating to potential impact of the Subdivision upon endangered 

species and the requirement of an Overall Benefit Permit under section 17(2)(c) of the 

ESA (in addition to any further modifications required for the Subdivision).  As this was 

referred to in the evidence, the communication to Mr. Appleby of July 18, 2017 indicated 

as follows: 

The proposed building lot envelopes appear to come to within 37 metres 
of Loggerhead Marsh PSW boundaries.  The close proximity and the 
associated increase in human activity to Least Bittern habitat is likely to 
have a negative impact on the Least Bittern individuals due to factors 
such as road mortality, pet predation/harassment, loss of movement 
corridors and the Bittern’s general behavior of human/development 
avoidance.  Section 9(1) of the ESA protects species listed as threatened 
or endangered from being killed, harmed or harassed. 

[51] Ms. Hernould in her evidence confirmed that section 10 of the ESA was of 

relevance with respect to the Least Bittern’s habitat.  The lots that are referred to by Ms. 

Hernould in her correspondence, which are closest to the PSW boundary (at 37 m) are 
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Lots 76 to 79.  The additional lots from 63 to 75, which are on the south side of “Street 

A”, with the other four lots, are the next closest lots to the PSW.  As indicated on the 

Plan  at Exhibit 10, the other parkland blocks and stormwater ponds add additional 

distance between the PSW and the point of closest residential occupancy (ie. the south 

boundaries of all residential lots). 

[52] Mr. Ellingwood’s evidence as to the Least Bittern was forthright as he 

acknowledged that notwithstanding the absence of further sightings, and his doubt as to 

the continued presence of the Least Bittern in the PSW, the PSW was nevertheless 

considered as a protected Least Bittern Habitat under the instructive guidelines and 

protocols.  There is agreement that the Least Bittern is an elusive and shy species that 

is not readily detected in surveys for various reasons. 

[53] Despite pointing to complete absence of any siting of the Least Bittern in the 

surveys undertaken by Mr. Ellingwood’s team, following accepted protocols, the 

Applicant does not submit to the Tribunal anything other than the importance of 

protecting the Loggerhead Marsh, for the included purpose of compliance with the ESA, 

the PPS, the OP and the Jackson Creek SP, to the extent that the PSW is a habitat for 

the Least Bittern. 

[54] Accordingly, for the purposes of the issues in this hearing, the Tribunal accepts, 

and finds that the Loggerhead Marsh is a PSW, which serves, in conjunction with its 

natural elements, a number of recognized ecological functions.  As such, the Marsh is 

clearly a valuable natural heritage feature that has the benefit of protection and 

preservation through the policies in the PPS, as well as the City’s OP and the 

Loggerhead MMP.  The Tribunal also finds that the PSW is currently recognized as a 

habitat for the Least Bittern, which is listed as an endangered species.  Accordingly the 

Marsh and PSW must thus be recognized as a habitat that is protected under section 10 

of the ESA from any damage or destruction.  The boundaries of the Marsh have been 

determined with precision.  The underlying fundamental value of the Loggerhead Marsh, 

as an important natural heritage feature on the edge of the Subdivision, is a basic 
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contextual premise that informs the analysis of the evidence. 

[55] The Tribunal has no difficulty making these findings on the evidence provided by 

Mr. Ellingwood, Ms. Clinesmith on behalf of ORCA, Ms. Hernould on behalf of the 

MMNRF and Ms. Perron, Dr. Whillans and Mr. Murray on behalf of the Objectors. 

[56] With this evidentiary basis, these contextual bases and those findings, the 

Tribunal must review the evidence, make the necessary determinations of consistency 

with the PPS policies, and conformity with the Growth Plan, the OP and the Jackson 

Creek SP, which relatedly requires compliance with sections 9 and 10 of the ESA, and 

decide the core issues outlined above.   

[57] There is no dispute amongst the expert witnesses or the Parties in their 

submissions, that one of the primary determinations that must be made is whether the 

Subdivision, as it will be adjacent lands to the Loggerhead Marsh PSW will have “no 

negative impacts” upon the Loggerhead Marsh, and no damage or destruction to habitat 

under the ESA, and otherwise comply with the natural heritage, natural features and 

environmental policies identified in the evidence for the Tribunal. 

Applicable Policies of the PPS 

[58] The policies of the PPS include policies relating to the protection of natural 

heritage features.  These policies are recognized as being important to the Province’s 

long-term prosperity, environmental health, and social well-being.  Section 2.2.1 

provides that “Natural features and areas shall be protected for the long term.”  As 

indicated, the Loggerhead Marsh immediately to the south, and contiguous to the 

Subject Lands, has been identified as a PSW. 

[59] Accordingly, the Subject Lands are “Adjacent Lands”, given their location, which 

is relevant to the Tribunal’s consideration of the PPS and the issues raised by the 

Objectors, and the planning issue of whether the Subdivision is consistent with the PPS.  

“Adjacent Lands” is defined in the PPS as follows: 
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Adjacent lands: means  

a) (omitted) 

b) for the purposes of policy 2.1.8, those lands contiguous to a 
specific natural heritage feature or area where it is likely that 
development or site alteration would have a negative impact on 
the feature or area. The extent of the adjacent lands may be 
recommended by the Province or based on municipal 
approaches which achieve the same objectives;  

c) (omitted); and 

d) for the purposes of policy 2.6.3, those lands contiguous to a 
protected heritage property or as otherwise defined in the 
municipal official plan. 

[60] The policy sections of the PPS that are particularly relevant to this hearing are as 

follows: 

2.1 Natural Heritage 

2.1.1  Natural features and areas shall be protected for the long term. 

… 

2.1.4  Development and site alteration shall not be permitted in: 

a) significant wetlands in Ecoregions 5E, 6E and 7E1; and 

b) significant coastal wetlands. 

2.1.5  Development and site alteration shall not be permitted in: 

…. 

d) significant wildlife habitat; 

…. 

unless it has been demonstrated that there will be no negative 
impacts on the natural features or their ecological functions. 

  …. 

2.1.7 Development and site alteration shall not be permitted in habitat 
of endangered species and threatened species, except in 
accordance with provincial and federal requirements. 

2.1.8  Development and site alteration shall not be permitted on 
adjacent lands to the natural heritage features and areas 
identified in policies 2.1.4, 2.1.5, and 2.1.6 unless the ecological 
function of the adjacent lands has been evaluated and it has 
been demonstrated that there will be no negative impacts on the 
natural features or on their ecological functions. 

[61] Based on the evidence presented the Tribunal concludes that the Subdivision, 

and any site alteration that may occur, will not occur within the PSW, as it is a wildlife 

habitat, and the Tribunal finds that the Subdivision is accordingly consistent with those 
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policies. 

[62] The Subdivision development however is obviously on adjacent lands to a PSW.  

The policy basis of the requirement for “no negative impact” is set out above.  

“Ecological functions” are defined as the natural processes, products or services that 

living and non-living environments provide or perform within or between species, 

ecosystems and landscapes and may include biological, physical and socio-economic 

interactions.  Negative impacts is defined in the PPS as follows:   

Negative impacts: means 

…. 

b) in regard to Policy 2.2 degradation to the quality and quantity of 
water, sensitive surface water features and sensitive ground 
water features, and their related hydrologic functions, due to 
single, multiple or successive development or site alteration 
activities 

c) in regard to fish habitat, any permanent alteration to, or 
destruction of fish habitat, except where, in conjunction with the 
appropriate authorities, it has been authorized under the 
Fisheries Act; and 

d) in regard to other natural heritage features and areas, 
degradation that threatens the health and integrity of the natural 
features or ecological functions for which an area is identified 
due to single, multiple or successive development or site 
alteration activities. 

[63] The Province provides its Natural Heritage Reference Manual which assists in 

the application of the PPS policies.  A portion of the Manual was reviewed in the 

evidence (Exhibit 3, page 34 to 53) which describes the process of: sufficiently 

identifying and describing the natural heritage features and areas; identifying and 

analyzing the natural features and ecological functions on the site and the adjacent 

properties that may be affected by the development; identifying the mitigation or 

avoidance measures necessary to address the effect of the development on the 

functions; and then demonstrate that the identified mitigation or avoidance measures 

will ensure that no negative impacts will occur on the identified natural features or on 

the ecological functions. 

[64] The City’s OP and Jackson Creek SP also contain policies relating to the 
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Loggerhead Marsh and the Natural Features which also address the development 

criteria and objectives which are consistent in requiring “no negative impacts on the 

natural features or their ecological functions.”   

[65] Again, sections 9 and 10 of the ESA are also of significance as they relate to the 

protection of SAR and their habitat: 

Prohibition on killing, etc. 

9. (1)     No person shall, 

a) kill, harm, harass, capture or take a living member of a 
species that is listed on the Species at Risk in Ontario List as 
an extirpated, endangered or threatened species; 

…. 

Prohibition on damage to habitat, etc. 

10. (1)  No person shall damage or destroy the habitat of, 

a) a species that is listed on the Species at Risk in Ontario List 
as an endangered or threatened species; or 

b) a species that is listed on the Species at Risk in Ontario List 
as an extirpated species, if the species is prescribed by the 

regulations for the purpose of this clause. 

The City Of Peterborough Official Plan (and Jackson Creek Secondary Plan) 

[66] Mr. Appleby, Mr. Davidson and Mr. Fahner directed the Tribunal’s attention to the 

various provisions of the OP which address environmental and natural features, 

including specific reference to the Loggerhead Marsh.  The Tribunal was provided with 

a copy of the City’s OP.  It includes, as one of its Goals and Objectives, item 2.1.4: 

2.1.4 Maximum effort should be made to preserve, protect and 
enhance both the natural and the urbanized landscape by 
providing careful attention to the integration of development with 
natural features in the urban environment. Such measures may 
include preservation and protection of historical properties, 
regulation of building construction, access to properties, 
regulation of signs, consideration of natural areas and 
environmentally sensitive lands. An assessment shall be made of 
the visual impact of each proposed development in relation to 
existing structures, land uses, street scape, natural areas and 

features. 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_07e06_f.htm#s9s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_07e06_f.htm#s9s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_07e06_f.htm#s10s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_07e06_f.htm#s10s1
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[67] Policy 2.4.10 relating to Natural Heritage is familiar as it is consistent with the 

PPS polices: 

2.4.10  NATURAL HERITAGE  

2.4.10.1 Significant Natural features and areas shall be protected 
for the long term. Development and site alteration shall 
not be permitted in: a) significant habitat of endangered 
species and threatened species; b) significant wetlands.  

   Development and site alteration shall not be permitted in: 

a) significant woodlands 

  b) significant valley lands 

  c) significant wildlife habitat; and 

d)  significant areas of natural and scientific interest 
unless it has been demonstrated that there will 
be no negative impacts on the natural features 
or their ecological functions.  

2.4.10.2  Development and site alteration shall not be permitted in 
fish habitat except in accordance with provincial and 
federal requirements.  

2.4.10.3  Development and site alteration shall not be permitted on 
adjacent lands to the natural heritage features and areas 
identified in policies 2.4.10.1 unless the ecological 
function of the adjacent lands has been evaluated and it 
has been demonstrated that there will be no negative 
impacts on the natural features or their ecological 

functions. 

[68] Policy 4.2.4.7 includes the following as one of the factors to be reviewed for any 

application for residential development: 

viii) The proximity of the site to, or presence of significant 
natural/environmental features and how the development is 

sensitive to these features. 

[69] The general land use provisions of the OP includes section 3.3 which provides 

for Natural Areas which includes such features as woodlands, wetlands, watercourses 

or endangered or threatened species habitat.  The Loggerhead Marsh PSW qualifies in 

all those respects.  The stated purpose of the Natural areas is provided in the OP as 

follows: 
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PURPOSE  

Natural Areas contain ecological features worth preserving as a part of a 
system of open space within the urban environment. Such areas may 
also include lands which buffer or physically link the Natural Areas as a 
part of a system of open space in order to:  

1) support and protect the ecological functions of a natural area 
from the impact of development;  

2) provide access to natural areas; 

3) promote and integrate nature based recreation opportunities 
within parks and along walking trails and bicycle routes; 

4)   extend the connection between Natural Areas and the 
established trail system including the Rotary Greenway Trail, 
Jackson Park Trail and the Trans-Canada Trail System: 

5)   identify areas which may pose adverse conditions or physical 
constraints for development; 

6)   promote diversity in the approach to urban development by 
appropriate integration of natural areas to improve the quality of 

the urban environment. 

[70] The OP then provides policies in Policy 3.3.5 relating to methods of protecting 

natural areas.  Consistent with the PPS, the OP policies prohibit development or site 

alteration within a PSW.  The policies in 3.3.6 govern all development applications, and 

the latter part of those, reinforce the same protection policies related to “adjacent lands” 

and no negative impact on the natural feature or its ecological functions. 

3.3.5     METHODS OF PROTECTION  

Development and site alteration is not permitted within 
provincially significant wetlands and significant portions of the 
habitat of endangered and threatened species as per the 
Provincial Policy Statement 1997 as may be amended from time 
to time. 

The City of Peterborough may assist in the protection of 
identified Natural Areas through the following actions: 

1) designating and zoning lands to permit land use that 
would be compatible with natural areas; 

2) entering into agreements with land owners as a condition 
of development approvals involving rezoning, 
subdivision, variances or site plan approval. Such 
agreements may require the placement of siltation 
barriers, and fencing around the drip line of treed areas 
or other natural features during construction, and specific 
planting required to buffer or enhance natural features 
within a development plan. Adequate performance 
security to guarantee compliance with measures 
specified in the agreement will be required. 
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3)   working in co-operation with the Conservation Authority 
or interested parties in entering into agreements 
involving the voluntary stewardship of natural areas or 
conservation easements; 

4)   retaining or acquiring ownership or partial rights to 
preserve and rehabilitate all or strategically significant 
portions of identified areas; and, 

5)   regulating the destruction or removal of trees from 
properties through the requirement of a permit. 

6)   permitting the alteration of sites and grades on the basis 
of approved plans for development or explicit permission.  

Where development or redevelopment is proposed on lands that 
abut Natural Areas, the lands identified as natural areas may not 
necessarily be accepted as a part of the dedication for parkland 
or required under the Planning Act. The identification of Natural 
Areas under private ownership shall not imply that such areas 
are accessible to the public or that they will be purchased by the 
municipality or other public agency.  

No adjustment of boundaries or removal of the identification of 
Natural Areas City of Peterborough Official Plan Consolidated 
December 31, 2017 will be considered by Council if the 
environmental features on the property identified in the Natural 
Areas Strategy are willfully altered, damaged or destroyed as 
determined by Council. Where such acts occur, Council may 
require the replacement or rehabilitation of such features as part 
of the approval for development involving the property.  

3.3.6    DEVELOPMENT APPLICATIONS 

The purpose of identifying Natural Areas is to avoid incompatible 
development in areas subject to physical or environmental 
constraints or that would interfere with the primary purpose or 
function of the natural area such as erosion control, a recharge 
area for ground water, or fish and wildlife habitat. The boundaries 
of the Natural Areas shown on Schedule C are general therefore 
revisions can be made as more detailed information is provided 
through an Environmental Study described under policy 3.3.7. 

In the case of Provincially Significant Natural Areas, the 
boundaries include adjacent lands* set out as follows: 

 120 metres from Provincially significant wetlands; 

 50 metres from Provincially significant woodlands and   
valleylands, Areas of Scientific Interest, Wildlife habitat and 
the habitat of endangered or threatened species. 

 30 metres from the high water mark in the case of fish 
habitat*.  

Development and site alteration may be permitted within the 
“adjacent lands” and in fish habitat, provincially significant 
woodlands, valleylands, wildlife habitat and areas of natural and 
scientific interest if it can be demonstrated that there will be no 
negative impacts on the natural feature or the ecological 
functions for which the area is identified. Development including 
plans for the alteration of grades and storm water management 
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affecting natural areas will be designed in accordance to the 

principles listed under policy 6.5.5. 

[71] As the Tribunal has noted before, the Jackson Creek SP, as it emerged as a 

product of the Loggerhead MMP, within the City’s OP, has specificity of application to 

the Subject Lands. The Objectives of the Jackson Creek SP set out in section 10.5.2, 

and the specific development policy relating to the Loggerhead Marsh in that SP, and 

the necessity of a minimum open space buffer are relevant: 

10.5.2     OBJECTIVES OF THE PLAN  

Council adopts the following objectives for the Jackson 
Creek Secondary Plan: 

10.5.2.1  To establish a residential community including those 
uses which are Integral to and supporting of a residential 
environment for the undeveloped lands south of Parkhill 
Road and east of Brealey Drive. 

10.5.2.2 To recognize the Planning Area as a substantial new 
development and identify the need to anticipate 
development impacts on the surrounding neighbourhood 
and take reasonable actions to mitigate adverse impacts. 

10.5.2.3 To provide for the protection and maintenance of the 
Loggerhead Marsh area by ensuring that development 
proposals proceed in accordance with the 
recommendations of the Loggerhead Marsh 
Management Plan.  

10.5.2.4 To establish a transportation system that connects the 
community with the surrounding neighbourhood and is 
sensitive to alternative transportation modes, in 
particular, pedestrians and bicycles. 

10.5.2.5 To establish a community open space system which 
preserves significant environmentally sensitive features 
within the Planning Area, with particular attention paid to 
Loggerhead Marsh and the two woodlots, and provides 
for diverse outdoor recreation opportunities and has the 
potential to connect to other open space systems outside 
of the Planning Area.  

10.5.2.6 To establish a servicing strategy to link services in the 
Secondary Plan Area with services in the city in a cost-
effective manner and ensure adequate standards are 
maintained for all services. 

10.5.3     DEVELOPMENT POLICIES  

Development of the Planning Area shall take place in 
conformity with detailed regulations for all properties 
within the Planning Area established in the Zoning By-
law and in accordance with the following policies:  
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…. 

10.5.3.6 When reviewing development proposals, the City will 
have regard for the existing natural features of the 
Secondary Planning Area, particularly Loggerhead Marsh 
and its outlet channel. Development proposals adjacent 
to the Loggerhead Marsh shall provide a minimum open 
space buffer as recommended in the Loggerhead Marsh 
Management Plan. This buffer is represented by the 

Management Boundary illustrated on Schedule ‘G’. 

[72] These planning policies have been considered by the Tribunal in the analysis, 

and examination of the evidence, which follows. 

The Evidence, Analysis and Findings – Stormwater Management 

[73] With respect to the matter of the Stormwater Management Plan, the Tribunal has 

considered all of the evidence before it, including the apprehensions expressed by the 

witnesses for the Objectors as to this sufficiency of the Stormwater Management Plan, 

and general concerns about water quality.  

[74] On all of the evidence the Tribunal is satisfied that there are no genuine concerns 

or issues with respect to the Proposed Stormwater Management plan in relation to the 

Subdivision or the hydrology of the Loggerhead Marsh such that the Tribunal would 

conclude that there will be a negative impact upon the Loggerhead Marsh PSW from 

the adjacent Subdivision.   

[75] In reaching this conclusion the Tribunal relies upon the following accepted 

evidence and conclusions, and makes the following findings, in regards to the 

Stormwater Management Plan and concerns relating to the hydrology of the Wetland: 

a) Michael Davenport's evidence with respect to the engineering and design 

of a Stormwater Management Plan was considered together with the 

Stormwater Quality and Quantity Control Report and Functional Servicing 

Study, related design documentation prepared by his firm, and the 
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Hydrogeological Assessment Report prepared by Geo-Logic.  All of this 

evidence was uncontradicted in the hearing. 

b) There were some generalized concerns, without empirical data or 

assessed reports, expressed by the MNRF at one point based upon the 

comments in the EIS, but Mr. Ellingwood’s testimony and his written 

Addendum of August 4, and Mr. Davenport’s evidence and the above 

reports, indicate that the peak flow rates exiting the Subdivision from the 

westerly dry pond into Cell C of the Marsh will be reduced to levels at or 

below pre-development conditions but surface water flows from the 

westerly portion of the subdivision will continue to outlet into Cell C of the 

Marsh.  No changes to the hydrology of the wetland, and in particular Cell 

C are anticipated and therefore no negative impacts from water-level 

fluctuations are expected from the Subdivision, post-construction, in terms 

of vegetation types and plant species composition. 

c) The evidence presented in relation to the water budget and ground water 

analysis indicates that the post-development water balance calculations 

will result in an infiltration loss of 6.1% and a runoff increase of 7.4% and 

thus the post-development infiltration at the Site is expected to have 

minimal impact to the shallow water regime and deeper aquifer 

complexes. 

d) Mr. Davenport’s testimony indicates that the preliminary design and 

planned engineering infiltration processes planned for the Subdivision will 

substantially exceed the standards and provide the quality and quantity 

control requirements of the MECP which address all matters relating to 

bacteria, nitrates, hydro-carbons and phosphorous.  This supports Mr. 

Davenport’s opinion that he is “confident that there will be no negative 

impacts from relating to stormwater management and the hydrology of the 

Loggerhead Marsh”. 
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e) The Objectors have provided no expert evidence to contradict Mr. 

Davenport's overview and opinions as to the specifics of the proposed 

stormwater design or the effects the proposed design will have on the 

hydrology of the wetland which have been relied upon by Mr. Ellingwood 

in his EIS as it relates to the hydrology of the PSW.  The Tribunal has 

considered carefully the cross-examination of Mr. Davenport by Dr. Frost 

and finds that the strength and veracity of Mr. Davenport’s opinions were 

not shaken or weakened.  

f)    Mr. Davenport has indicated that the general plan, as provided for, and the 

Site Plan, have been amended to address a number of concerns 

expressed by the City,  and other agencies providing input, including 

ORCA.  Despite the general issues raised by the Objectors as to the lack 

of sufficient information and detail, and concerns with respect to the 

information relating to the PSW, the Tribunal accepts Mr. Davenport’s 

testimony that the specifics and details about all such matters relating to 

stormwater management and Subdivision design have been, and are, at 

this point adequate and fully informed.  The information now obtained with 

respect to the Loggerhead Marsh, including its location and status as a 

PSW are known and there have been no uncertainties as to the 

relationship of the proposed Subdivision to the boundaries of the PSW (as 

a result of the redefined boundaries provided by MNRF in October of 

2016). 

g) Mr. Davenport's evidence indicates that there is nothing unusual, or out of 

the ordinary, with respect to this proposed Subdivision development in 

relation to the design of the Stormwater Management systems, and like 

the other developments within the sub-watershed of the Loggerhead 

Marsh the final design, construction and monitoring of the stormwater 

management plan and systems would be subject to review and 

assessment including the MECP.   
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h) In response to the suggestions as to a lack of detail, and questions in 

cross-examination, including those relating to the appropriateness of the 

dry pond, Mr. Davenport has stated that they have a solution that can, and 

will, meet all of the requirements that the City, ORCA, the MECP will 

determine to be necessary.  In the permitting process to be undertaken in 

the final design phases of the Subdivision, if those requirements are not 

satisfied, then there will simply be “no construction taking place”. 

i)  Pointedly, if the City’s position and design requirements should be altered 

to allow for a wet pond to be used, Mr. Davenport has testified that it can 

be placed in the same location as is now shown for the southwesterly 

pond (which is in a number of location in the Exhibits, including the very 

last page of Tab 9, Exhibit 1)  

j) Mr. Davenport specifically indicates that the Draft Conditions that relate to 

the stormwater management, that are already included in Exhibit 12, are 

commonly found in the standard form of subdivision agreements and will 

ensure that all aspects of the sanitary sewers, the streets, and the 

stormwater management plan will comply with Ministry and provincial 

standards, failing which the MECP will withhold the necessary permits to 

bring the systems online. 

k) Mr. Davenport is of the opinion that the Stormwater Management Plan is 

adequately designed and planned, at this point in the process, to ensure 

that there will be no increase in runoff Peak flows in accordance with 

MECP guidelines and he is confident that the two stormwater ponds are 

more than adequate to handle a 100-year storm event.  In Mr. Davenport’s 

opinion the blocks allocated in the plan to stormwater management, and 

the drainage/infiltration systems, represent good engineering science for 

quality and quantity control.   Again this evidence is uncontroverted expert 

evidence. 



  31    PL160463 
 
 

l) The Tribunal has also considered the context in which this Subdivision 

development is occurring within the Jackson Creek SP and the 

Loggerhead MMP that has been in place for some time and which 

expressly recognizes the Loggerhead Marsh watershed as a system 

around which development in this portion of the City has been, and will be, 

carefully regulated and controlled.  

m) The Tribunal is mindful of the fact that the definition of “negative Impacts” 

relate to “…single, multiple or successive development or site alteration 

activities” and that the analysis of the issue of “no negative impact” must 

consider this development as the latest in a number of successive 

subdivision developments within the watershed of the Loggerhead Marsh 

and the Jackson Creek SP.  In the Tribunal’s mind however there is 

nothing, on the evidence, to suggest that the stormwater management 

plan for this Development in the Watershed does not follow the processes 

that have been continuing since 2001 under the Loggerhead MMP and the 

Jackson Creek SP which created the framework for development in this 

area as it relates to stormwater management.  More importantly, there is 

no evidence to suggest that this Subdivision will, itself, substantially alter 

the condition of the hydrology of the Loggerhead Marsh. 

n) The Tribunal has considered the evidence of Ms. Clinesmith on behalf of 

ORCA.  Ms. Clinesmith’s opinion is that the 30 m buffer in place and the 

reconfiguration of the southwestern stormwater pond of the subdivision 

will serve to protect the hydrological functions of the wetland, and in her 

view there will be no negative impact upon the PSW from the Subdivision 

and its Stormwater Management Ponds on the land adjacent to the PSW.   

Ms. Clinesmith states that the technical staff at ORCA have had the 

opportunity to consider the revised 30 m buffer and are satisfied that this 

is sufficient, and in her view is consistent with the policy requirements of 
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the PPS that there be no negative impact of the activities on the adjacent 

lands to the PSW.   

o) On cross-examination Ms. Clinesmith confirmed that in the exercise of its 

ordinary responsibilities ORCA has provided advice to the City on matters 

relating to the Loggerhead Marsh and in this case, there is no requirement 

for further third-party peer review.  She indicates that ORCA has relied 

upon, and followed, the usual protocols and the assessments undertaken 

by their on-staff watershed biologists to reach their conclusions.  This 

included a consideration by their engineering technologist, of nutrient 

loading from the additional development in the Watershed from the 

subdivision.  

p) In answer to Dr. Frost’s inquiries, Ms. Clinesmith confirmed in cross-

examination that ongoing monitoring of the Loggerhead Marsh will 

continue and will consider the cumulative effects of development in the 

Loggerhead Marsh watershed, as anticipated by the Loggerhead MMP 

and the mandate of ORCA.  Ms. Clinesmith has also confirmed as well,  

that with the Conditions in place for the Subdivision ORCA’s consultation 

and involvement would continue and that they will review, as necessary, 

the further stormwater management design and construction processes 

that will be monitored by the City and the MECP as the Subdivision 

progresses to that phase of development. 

[76] Upon all of this evidence, the Tribunal finds that the Stormwater Management 

Plan, as it will permit the Subdivision, and importantly, as it will be subject to the 

remaining review and approval processes through the MECP, the City and ORCA, will 

not result in any negative impact upon the Loggerhead Marsh PSW, or its hydrology or 

ecological functions as a wetland and is thus consistent with the policies of the PPS, 

and conforms to the policies of the OP and the SP. 
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The Evidence, Analysis and Findings – Environmental, Ecology and ESA 

[77] The Tribunal has considered the evidence of Mr. Ellingwood supported by the 

documentary evidence including his EIS and his addendums, and the evidence of Ms. 

Hernould who appeared on behalf of the MNRF.  The Tribunal has also considered the 

opposing evidence from Dr. Whillans, and Dr. Murray, who are fellow scientists and 

professors, and Ms. Perron, a PhD student, in areas of Biology, as well as those 

Participants, who have voiced their concerns and objections regarding the Subdivision. 

[78] Mr. Ellingwood’s testimony, in conjunction with his EIS reports and subsequent 

communications were detailed and comprehensive.  Some aspects of his evidence, and 

the findings, regarding the status of the Loggerhead Marsh PSW have already been 

addressed. 

[79] The Objectors, relying upon the evidence of Dr. Whillans, Dr. Murray and Ms. 

Perron, have advanced a number of concerns and apprehensions regarding the 

adequacy and reliability of the EIS processes that have been completed by Mr. 

Ellingwood.  The evidence that has been put before the Tribunal represents critical 

analyses of the EIS process and the conclusions reached.  These experts are of course 

providing opinion evidence, but these opinions are not supported by alternative studies 

or assessments or other data undertaken or obtained by them.   

[80] Neither Dr. Murray, Dr. Whillans, or Ms. Perron ever contacted ORCA or the 

MNRF in regards to their concerns and to discuss issues relating to the positions being 

taken by ORCA and MNRF.  Their concern was noted that the EIS had not been 

subjected to other peer review, beyond the consultation and review by ORCA and 

MNRF. Although he did not exactly know about the expertise of the staff at ORCA, Dr. 

Murray was nevertheless critical of the expertise that exists with ORCA indicating that 

he did not think they had anyone there “at a PhD level”, did not view them as impartial 

and independent and valued their assessment on the issues less than the MNRF. 

[81] On the whole of the evidence presented, the Tribunal did not find that there was 
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any basis for the critical assessment of the reliability of opinions of, and positions taken 

by, ORCA and the MNRF as independent bodies acting under their respective 

mandates as directed by the Province.  The Tribunal has also considered the rather 

entrenched views of Dr. Murray, Dr. Whillans and Ms. Perron that there was no value to 

engaging in any type of dialogue with ORCA or the MNRF in regards to their concerns 

as academics in the fields of biology and wetlands. 

[82] Neither Dr. Murray nor Ms. Perron have ever completed an EIS, though Dr. 

Murray indicates that he teaches others how to do them.  Dr. Whillans testified that he 

had reviewed the earlier EIS, but not the whole thing, and he looked only at “those 

portions that were of interest to him”. Dr. Murray admitted that although he was aware of 

new documentation provided by the Applicant in relation to the environmental and 

stormwater and hydrology issues, he “didn’t see it necessary” to have considered these 

addendums to the EIS. 

[83] The Tribunal has considered the expert evidence and opinions cumulatively 

placed before the Tribunal in this hearing by Mr. Ellingwood, and by the representatives 

of ORCA and the MNRF.  For the various reasons provided herein, overall, prefers the 

evidence of Mr. Ellingwood, Mr. Davenport and that of Ms. Hernould and Ms. Clinesmith 

over the apprehensions and critical desktop analysis undertaken by the Objectors’ 

witnesses.  While the Objectors’ evidence has raised a number of reasonable concerns 

with respect to the EIS processes, and voiced various concerns as to some of the 

conclusions reached, the Tribunal does not find that the nature of this evidence is 

sufficient to alter the findings of the Tribunal.  The Tribunal accepts the evidence that 

with the modifications presented, and the additional permitting, review, and vetting 

processes that will follow in the ordinary processes of developing this Subdivision, the 

Subdivision will not result in any negative impact upon the Loggerhead Marsh, or its 

ecological functions (assuming all permits are issued).   

[84] The Tribunal also finds that the whole of the evidence submitted by the Objectors 

does not alter the Tribunal’s findings that, with respect to policies and matters relating to 
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the environmental concerns, natural heritage features, the PSW, and the habitat of 

species at risk, the Subdivision is consistent with the PPS and conforms to the OP and 

the Jackson Creek SP. 

[85] The findings set out in the paragraphs above are however subject to the 

important qualification and exception relating to the matter of impact of the Subdivision 

upon the habitat of the Least Bittern (or the Western Chorus Frog or boreal chorus frog 

if they are present within the PSW). 

[86] In respect of the concerns expressed by Dr. Murray, Dr. Whillans, and Ms. 

Perron, and Mr. Parker on behalf of the Peterborough Field Naturalists, relating to the 

Least Bittern and the sufficiency of the buffer separation between the wetland boundary 

of the PSW and the southern-most limit of Lots 76-79 and Lots 63 to 75, the Tribunal 

accepts their evidence, which is consistent with the opinions and position taken by the 

MNRF with respect to the presence of human occupation in proximity to the PSW 

habitat for the Least Bittern.  These are the same concerns expressed by the MNRF, 

and which were communicated in the correspondence of July 18, 2017 (and other 

correspondence). 

[87] Ms. Hernould was summonsed to appear before the Tribunal by the Applicant.  In 

her evidence Ms. Hernould indicated that the width of the buffer around the PSW was 

not a concern of MNRF with respect to matters relating to water quality, and that this 

required input from ORCA.   In her testimony Ms. Hernould confirmed that there had 

been earlier concerns as to the sufficiency of the surveys conducted on certain species.  

However, based upon a further review of the EIS, and the subsequent addendums, Ms. 

Hernould stated that the MNRF did not have any remaining concerns regarding the 

Subdivision as it might adversely affect the list of the species investigated including: the 

Blanding's Turtle, the Eastern Meadowlark and Bobolink, the Eastern Whip-poor-will, 

Barn Swallows, Chimney Swifts, Spotted Turtles, various Bat Species and the Butternut. 

[88] Ms. Hernould testified that the moderate intrusion of the southwestern 

stormwater management pond easterly into the southwest portion of the subdivision into 
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the woodlot was likely not a concern to the MNRF given the modifications that had been 

made from the prior design. Ms. Hernould did indicate that the newest design had not 

yet been reviewed by staff, but would again be reviewed in the context of the Permit 

application. 

[89] Essentially, Ms. Hernould’s evidence with respect to the Least Bittern was that 

the MNRF remained non-supportive on the important issue of whether the subdivision, 

as it was amended just prior to the hearing, would result in no negative impact upon the 

Least Bittern habitat. This was because the MNRF had not, unfortunately, had the 

opportunity to review Exhibit 10, which had increased the buffer to 30 m from the PSW.  

Ms. Hernould confirmed that the MNRF does not provide comments on the consistency 

of a proposed development to the PPS, and instead is concerned with issues relating to 

sections 9 and 10 of the ESA. 

[90] The impact of the subdivision on the Least Bittern habitat remains as the real 

concern of the MNRF with respect to the Subdivision which will require further final 

review based upon the increased buffer of 30 m.  In Ms. Hernould’s view, the concern 

remains that the proposed subdivision might impact the Loggerhead Marsh PSW such 

that, under Section 10 of the ESA, there could be damage or destruction to the habitat 

of the Least Bittern. 

[91] Ms. Hernould was, however, quite clear in her evidence that it was certainly 

possible for the Subdivision to move forward, if approved by the Tribunal, with the 

remaining issue to be addressed through the subsequent ESA permitting system as had 

been indicated in her correspondence of July 18, 2017.  Ms. Hernould indicated that if a 

condition was included with the subdivision to ensure that no development would occur 

until such time as MNRF had processed an application for an Overall Benefit Permit 

under the ESA, and the Applicant then addressed such matters as were necessary to 

eliminate the concerns relating to sections 9 and 10 of the ESA, then this would satisfy 

the requirements of the ESA and the concerns relating to the Least Bittern. 

[92] This opinion, to the extent that there remained the unresolved determination that 
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the Subdivision would not result in an impact upon the Least Bittern habitat, and thus 

result in a negative impact from adjacent lands contrary to the PPS policy, was shared 

by Dr. Murray, Dr. Whillans and Ms. Perron, and addressed in the Objectors’ closing 

submissions at length. 

[93] Ms. Hernould also indicated that given the results of the EIS that had been 

completed, which had failed to indicate the presence of the Least Bittern within the PSW 

at the time that the surveys were conducted, that further surveys could be undertaken 

over a three-year period and the issue re-examined by the MNRF.  It was the view of 

the MNRF biologists that three consecutive years of monitoring would be necessary to 

determined conclusively whether the PSW was, or was not, habitat for the Least Bittern, 

as suspected by Mr. Ellingwood. Until those consecutive years are study are completed 

the MNRF remains firmly of the view that the Loggerhead Marsh is to be considered a 

habitat for an endangered species.  This, as indicated, has led to the finding of the 

Tribunal that the Loggerhead Marsh is considered a Least Bittern habitat. 

[94] On cross-examination Ms. Hernould also confirm that in the event such 

monitoring revealed the presence of other bird species or wildlife which were on the 

species at risk (“SAR”) list, then this too would be examined by the MNRF under the 

permitting process of the ESA.  Ms. Hernould indicated that the Western Chorus Frog 

was not included in the SAR list.  

[95] Ms. Hernould confirmed in examination-in-chief, cross-examination and again in 

re-examination, that the MNRF’s concerns as to the effect of the Subdivision, which 

were now limited to impact on the Least Bittern habitat, could be resolved in one of two 

ways: either consecutive years of monitoring could be undertaken to provide 

satisfactory confirmation that the Least Bittern was no longer using the Loggerhead 

Marsh as a habitat; or alternatively the Applicant could obtain an Overall Benefit Permit, 

and comply with directives and requirements of the MNRF to allow for the activities 

related to the installation of the subdivision to proceed on such terms.  This was 

consistent with the written communications to the Applicant. 
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[96] It is clear to the Tribunal that those terms and requirements that could be 

imposed as necessary before the ESA permit was issued, could include further redesign 

of the Subdivision, and any number of recommendations.  Based upon the evidence 

before the Tribunal, since the southernmost row of residential lots (Lots 63 to 79) 

appear to be quite relevant to the voiced concern of the MNRF (and the Objectors, who 

submit that the buffer distance should be a minimum of 120 m) the permit process could 

conceivably result in the continued presence of these southern-most lots in the PoS 

being raised as a concern in relation to the permit application.   

[97] In any event, whatever further directives and requirements, or whatever required 

changes to the PoS, might be imposed by MNRF to allow the Applicant to gain access 

to the Permit necessary to eliminate the non-compliance with sections 9 and 10 of the 

ESA, and satisfy the condition, will have to be addressed by the Applicant.  Clearly in 

the absence of compliance with the terms of the permit issued under Section 17(2)(c) of 

the ESA, the condition will not be waived and the Applicant cannot, and will not, 

proceed with the Subdivision plan as approved by the Tribunal.  This was confirmed 

clearly by the Applicant in the closing submissions to the Tribunal. 

[98] The Tribunal also finds on a point raised in the evidence that the Objectors, and 

Mr. Fahner, are incorrect on the sequencing order in which the events will occur and 

agrees with the evidence of Mr. Ellingwood, Ms. Hernould and the submissions of the 

Applicant.  Based on the procedural requirements under the ESA, the MNRF will not 

process an application for an Overall Benefits Permit under s. 17(2)(c) of the ESA until 

such time as the Subdivision Agreement is in place and the activity which would be the 

subject matter of the permit application, is approved to proceed. 

[99] The Tribunal has carefully considered the evidence provided by the Objectors 

and although there have been expressed concerns from the witnesses  as to the 

sufficiency of the investigations undertaken to determine biological and ecological 

impacts upon the PSW,  and concerns as to whether there has been adequate 

examination of the impact of the Subdivision on the ecological functions of the PSW,  



  39    PL160463 
 
 
the Tribunal prefers the evidence of Mr. Ellingwood and cannot conclude that there will 

otherwise be negative impact on Loggerhead Marsh or that the Subdivision will 

otherwise fail to conform with the requirements of the City's OP or the Jackson Creek 

SP as they relate to development in proximity to the Loggerhead Marsh.    

[100] The Tribunal finds that the remaining concern relating to the Least Bittern, can, 

and will be fully addressed through the Permit application process under s. 17(2)(c) of 

the ESA.  If the issues relating to Least Bittern Habitat, as communicated by Ms. 

Hernould in the evidence, cannot be addressed, the Subdivision will not move forward 

in its approved form.  If modifications to the PoS (in the form of removal of some lots) 

and such other requirements under the Permit are satisfied, the Tribunal finds that there 

has been, and will be, proper regard for the existing natural features, and in particular 

the Loggerhead Marsh, under policy 10.5.3.6 of the Jackson Creek SP, the objectives of 

the SP, the protections afforded to the PSW as a protected Natural Area under policy 

4.9.1 of the OP, and the policies relating to Natural Areas in section 3.3. of the OP. 

[101] The Tribunal finds upon all of the evidence, including the entirety of the extended 

Environmental Impact Assessment undertaken by Mr. Ellingwood, on behalf of the 

Applicant, that, save and except for the negative impact that still exists with respect to 

the habitat of the Least Bittern (and any other SAR which the MNRF may wish to 

address), which can be further addressed through the ESA Permitting process, the 

Subdivision will be consistent with Policy 2.1 of the PPS. The Tribunal is satisfied that 

there will otherwise be no negative impact upon the Loggerhead Marsh as a PSW as a 

result of the Subdivision activity on the adjacent lands. 

[102] With such additional directives, recommendations, measures, redesign and 

changes to the Subdivision that may be directed by the MNRF to allow for the issuance 

of the Overall Benefit Permit to be applied for by the Applicant pursuant to section 

17(2)(c) of the ESA, and full compliance with such other additional directive and 

measures, the remaining negative impacts will be resolved.  If they cannot be resolved, 

or if the Applicant is not prepared to comply, as the Condition is to be worded, then the 
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Subdivision will not be constructed, (just as it will not proceed if the MECP permits are 

not secured by the Applicant). 

[103] Accordingly, the Tribunal is satisfied upon all of the evidence, and taking into 

account the operation of the ESA permit application processes, that the approval of the 

Subdivision with the necessary conditions in place, will be consistent with the PPS and 

conform to the environmental and protection policies in place in the City’s OP and the 

Jackson Creek SP.   

[104] The Condition relating to this aspect of the proposed Subdivision must ensure 

that the MNRF is afforded the full opportunity to respond to the Applicant’s permit 

application, and through the City’s review, be assured that the concerns relating to the 

Least Bittern, as an endangered species (and any other SAR), are fully addressed.  As 

indicated, what form the directives, additional measures, or requested changes to the 

design of the Subdivision may take are unknown.  It is unnecessary for the Tribunal to 

make that determination at this time as the Condition, as part of the planning approval 

process, will address this remaining concern.   

[105] To summarize, upon the evidence that was presented, it is the proximity of lots 

63 to 79, of the PoS, given their closest location to the boundary of the wetlands as 

established by the MNRF in October of 2016, and the sufficiency of the now-expanded 

setback, that poses one of the remaining concerns or impediments to adequately 

addressing sections 9 and 10 of the ESA.   Whatever further measures or redesign may 

occur, to the satisfaction of the MNRF, will allow for the issuance of the permit and, in 

the Tribunal’s view allows for the finding of consistency and conformity and good 

planning. 

The Condition relating to the Least Bittern and SAR Habitat 

[106] The Tribunal has considered the submissions of the Parties as to the form of the 

Condition necessary to ensure that there are no impacts upon the Least Bittern and any 

other species at risk, based upon the evidence in the hearing.  Condition 34 in the 
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Conditions shall be replaced with the following imposed condition: 

34. Notwithstanding the approvals given by the Tribunal, the Owner shall 

comply with the requirements of the Endangered Species Act and prior to 

any development, site alteration, or tree and vegetation clearing on the 

Site, and prior to final approval, the Owner shall, to the satisfaction of the 

MNRF, have undertaken such avoidance or mitigation measures, and 

requirements including site, timing or design revisions to the draft Plan of 

Subdivision, as are required by the MNRF to secure an Overall Benefit 

Permit related to any endangered and threatened species under clause 

17(2)(c) of the Endangered Species Act and ensure, to the satisfaction of 

MNRF that there will be no negative impact arising from the Subdivision 

on the Least Bittern or other species at risk identified by MNRF, and it’s, or 

their, habitat in the Loggerhead Marsh. 

 For the purposes of this Condition, MNRF shall provide a clearance letter, 

together with a copy of the Permit, to the City which shall include a 

summary of the avoidance or mitigation measures and requirements 

(including site, timing or design revisions to the draft Plan of Subdivision) 

that were required by the MNRF in order to secure the required Overall 

Benefit Permit and a statement detailing how each of such measures or 

requirements, so imposed by MNRF, have been satisfied. 

[107] This Condition shall form part of the amendments to the Draft Conditions as 

provided for below. 

PLANNING 

[108] The Tribunal has carefully reviewed and considered the planning evidence 

provided in this hearing from Mr. Applebey, on behalf of the City, Mr. Davidson on 

behalf of the Applicant, and Mr. Fahner, on behalf of the Objectors.   Aside from the 

planning opinions from the planning experts in relation to consistency and conformity 
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with the PPS and the municipal planning instruments’ policies relating to natural 

heritage and the environment, the opinions of the planners did not differ substantially. 

Non-Environmental Planning Issues 

[109] Leaving aside for the moment policies relating to natural heritage in the 

environment, the Tribunal has considered the evidence relating to consistency with the 

PPS and conformity with the growth plan. Mr. Applebee and Mr. Davidson are in 

agreement that the Subdivision, and the OPA and ZBLA that would facilitate the 

Subdivision, as presented at the hearing are consistent with the PPS policies dealing 

with efficient use of land and infrastructure, housing, intensification and transportation 

and Transit. They are also of the opinion, in reviewing relevant provisions of the Growth 

Plan that the Subdivision also conforms to policies relating to development in 

Designated Greenfield Areas, the promotion of “complete communities”, policies relating 

to intensification and densities, as well as transportation and transit. 

[110] Mr. Fahner provides no planning opinions on these matters in contradiction to 

those expressed by Mr. Davidson and Mr. Applebee. 

[111] Again, leaving aside matters relating to environment, natural heritage features, 

stormwater management, and species at risk, there are really few, if any, contentious 

planning issues emerging from the evidence in relation to the City’s OP and the Jackson 

Creek SP. 

[112] Mr. Appleby and Mr. Davidson both provided a very comprehensive overview of 

the policies in the City’s OP, and the Jackson Creek SP on behalf of the City, and their 

opinions with respect to conformity, as the OP would be amended by the OPA.  Mr. 

Applebee indicates that as the PoS has been revised through consultations with the City 

planning staff, the unit configuration and densities have been adjusted and, as the 

development would contribute to density within the City, it would conform to the density 

policies of the OP and conform to the overall objectives of the Jackson Creek SP.   
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[113] Mr. Appleby and Mr. Davidson also agree that the realignment and shifting of 

Nornabell Avenue, the final Street pattern with internal streets connecting to the West 

and East,  traffic management plans, and the framework of the Subdivision in relation to 

other development and the City’s planning, would comply with all of the policies of the 

OP  relating to existing use of infrastructure and services, traffic flow, efficient and 

compatible land uses, municipal services and the development criteria as provided for in 

the OP and the SP. 

[114] Again, Mr. Fahuner’s opinion evidence, as it relates to planning matters arising 

from the OP and the Jackson Creek SP that are not related to the protection of Natural 

Areas, environmental matters, water quality, ecology and environmental impact, does 

not challenge the planning opinions provided by Mr. Applebee and Mr. Davidson.  Mr. 

Fahner’s planning opinions have been almost entirely focused on issues of good 

planning, non-consistency and non-conformity in relation to the environmental matters. 

[115] Accordingly the Tribunal finds, upon the planning evidence presented that save 

and except for the other environmental matters addressed briefly below (and dealt with 

in the analysis above) the Subdivision, and the OPA and the ZBLA are consistent with 

the PPS, conform to the Growth Plan, are in compliance with the provisions of the Act 

including all of the criteria set out in section 51(24), conform to the policies set out in the 

City’s OP and the Jackson Creek SP, and represent good planning evidence in the 

public interest. 

Environmental Planning Evidence - PSW, Natural Features, Natural Heritage, 

Ecological Functions, Water Quality and Stormwater Management 

[116] The Tribunal’s findings with respect to matters relating to environmental issues, 

ecology, endangered species and stormwater management have been fully addressed 

above. 

[117] Upon a consideration of all of the evidence and the findings made, the Tribunal 

has made its findings regarding the singular outstanding matter of the potential negative 
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impact that might exist until such time as the Condition is satisfied. Upon  those 

findings, with respect to all other matters relating to the PSW, Natural Heritage features, 

concerns relating to ecological functions of the Loggerhead Marsh, Natural Features as 

provided for in the City’s OP, water quality, ecology and impacts arising from 

stormwater management, the Tribunal is satisfied that the Subdivision, and the OPA 

and the ZBLA are consistent with the PPS, conform to the Growth Plan, are in 

compliance with the provisions of the Act (including s. 51(24), conform to the policies 

set out in the City’s OP and the Jackson Creek SP, and represent good planning 

evidence in the public interest. 

[118] Specifically, having made its finding that there remains this existing concern of a 

potential negative impact upon the habitat of the Least Bittern, (and any other SAR that 

may also be found to be present by the MNRF as a result of any further and final 

investigations and assessment required by MNRF) that, in and of itself, might ordinarily 

lead the Tribunal to conclude that the Subdivision and the requested planning 

instruments should not be approved and would not represent good planning.  However, 

for the reasons indicated, and upon the evidence provided, the Tribunal is satisfied that 

if Condition 34, as set out in paragraph 106, is included in the Conditions to the 

Subdivision agreement, and if the MNRF provides the necessary clearance that 

whatever other modifications or measures have been completed and taken, then upon 

the issuance of an Overall Benefit Permit by the MNRF pursuant to subsection 17(2)(c) 

of the ESA, there would, and will, be: consistency with the PPS; conformity with the OP 

and the Jackson Creek SP; regard for the criteria in s. 51(24) of the Act; and thus the 

Subdivision would, and will, represent good planning in the public interest.  

Subdivision Conditions 

[119] The Tribunal has considered and reviewed the Draft Conditions as they were 

originally set out in Exhibit 12, and then revised in final form, as a joint submission by 

the Applicant, the Whites and the City in the closing submissions. 

[120] The primary condition of contention, Condition 34, has been addressed by the 
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Tribunal as set out above. 

[121] The Tribunal has made some additional modifications to those Conditions based 

upon the evidence provided, and the submissions of counsel.  These are attached as 

the facing page to the Conditions now approved by the Tribunal as set out in 

Attachment 3. 

ORDERS 

Official Plan Amendment – Appeal pursuant to section 22(7) of the Planning Act 

[122] The Tribunal orders that the Appeal is allowed and the Official Plan for the City of 

Peterborough is amended as set out in Attachment 1 to this Order.  In the event any 

amendments to Attachment 1 are required as a result of revisions to the Plan of 

Subdivision arising from the satisfaction of the Conditions, including Condition 34, as 

provided for in paragraph 124 below, the Tribunal may be spoken to.  

Zoning By-law Amendment – Appeal pursuant to section 34(11) of the Planning 

Act 

[123] The Tribunal orders that the Appeal against By-law No. 97-123 of the City of 

Peterborough is allowed in part and By-law No. 97-123 is amended as set out in 

Attachment 2 to this Order.  In the event any amendments to Attachment 2 are 

required as a result of revisions to the Plan of Subdivision arising from the satisfaction 

of the Conditions, including Condition 34, as provided for in paragraph 124 below, the 

Tribunal may be spoken to. 

Subdivision – Appeal pursuant to section 51(34) of the Planning Act 

[124] Subject to the fulfillment of the Draft Conditions referred to below and any 

revision to the Plan of Subdivision that might arise from the satisfaction of the 

Conditions, including Condition 34, the Tribunal orders that the appeal is allowed in part 
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and the Draft Plan for the “Batten/White Subdivision” prepared by M.J. Davenport & 

Associates Limited dated November, 2016 (marked as Exhibit 10 in this Hearing and 

attached as Attachment 4) comprised of part of Lot 8, Concession 13, formerly in the 

Township of North Monaghan, being Part 1 of Plan 45R-8069 and Part 1 of Plan 45R-

11202, in the City of Peterborough, is hereby approved. 

[125] The approval is subject to the fulfillment of the Draft Conditions set out in 

Attachment 3 to this Order which are based upon Exhibit 12 in the Hearing and filed in 

revised form as Appendix A to the closing submissions of the City. 

[126] The Tribunal orders that pursuant to subsection 51(56.1) of the Planning Act, the 

City of Peterborough shall have the authority to clear the conditions of draft plan 

approval and to administer final approval of the plan of subdivision for the purposes of 

subsection 51(58) of the Planning Act.   In the event there are any difficulties 

implementing any of the conditions of draft plan approval, or if any changes are required 

to be made to the draft plan, the Tribunal may be spoken to. 

 
“David L. Lanthier” 

 
 

DAVID L. LANTHIER 
MEMBER 
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Local Planning Appeal Tribunal 
A constituent Tribunal of Tribunals Ontario - Environment and Land Division 

Website: www.elto.gov.on.ca  Telephone: 416-212-6349  Toll Free: 1-866-448-2248 



ATTACHMENT 1 
Case File No. PL160463 

 
  
 
The Local Planning Appeal Tribunal hereby amends the City of Peterborough’s Official 
Plan as follows: 
 
 
 
1. Schedule ‘A’ – Land Use of the Official Plan of the City of Peterborough is amended to 

designate portions of the lands as Protected Natural Area and Major Open Space in 
accordance with Schedule ‘A’ attached hereto. 

2. Schedule ‘A1’ – City Structure of the Official Plan of the City of Peterborough is 
amended to identify a portion of the lands as Natural Area in accordance with Schedule 
‘B’ attached hereto. 

3. Schedule ‘B’ – Roadway Network of the Official Plan of the City of Peterborough is 
amended to shift the Low Capacity Collector designation associated with Nornabell 
Avenue west along Parkhill Road in accordance with the Schedule ‘C’ attached hereto. 

4. Schedule ‘C’ – Natural Areas and Flood Plains is amended to designate a portion of the 
lands as Natural Areas and Corridors, to remove Connecting Links, and to illustrate 
Land Adjacent (120m) to Provincially Significant Wetlands in accordance with Schedule 
‘D’ attached hereto. 

5. Schedule ‘E’ – Residential Density of the Official Plan of the City of Peterborough is 
amended to designate a portion of the lands for Medium Density purposes in 
accordance with the Schedule ‘E’ attached hereto. 

6. Schedule ‘G’ – Jackson Creek Secondary Plan of the Official Plan of the City of 
Peterborough is amended to designate a portion of the lands for Medium Density 
purposes and to shift the Low Capacity Collector designation associated with Nornabell 
Avenue west along Parkhill Road in accordance with the Schedule ‘F’ attached hereto.  



 

 

 

 

 

 

 

 



 

 

 

 

 

 



 

 

 

 

 

 

 



 

 

 

 

 

 

 



 

 

 

 

 

 
 

 



 



ATTACHMENT 2 

 

The Local Planning Appeal Tribunal hereby amends By-law 97-123 as follows: 

7. Section 3.9 Exceptions of By-law 97-123 is amended by adding the following: 

“.302 The provisions of Subsections 303.3 d) ii) and 303.3 l) related to building 
setbacks and open space along lot lines abutting an R.1 district shall not apply.” 

8. Subsection (13) Parkhill Road of Section 6.8 Exceptions (Building Setback – Arterial 
Streets) of By-law 97-123 is hereby amended by adding the following: 

“(c) First lot east and west of Chandler Crescent, south side 30 metres” 

9. Map 9 forming part of Schedule 'A' to By-law 1997-123 is amended by changing the 
area shown on the sketch attached hereto as Schedule 'A' from D.2 and SP.238 to 
R.1,8z-162-H; R.1,2r,8z-162-H; R.1,8z,10e-162-H; R.1,2r,8z,10e-162-H; 
SP.273,10e,16h-302-H; OS.1; and OS.2. 

10. The “H” – Holding Symbol will be removed upon registration of the Plan of Subdivision 
in the Land Registry Office. 

 

 

 

 

 

 

 

 

 



 



ATTACHMENT 3 

 
 

Conditions of Draft Plan of Subdivision Approval 
 
 
Municipal Plan  Draft Plan of Subdivision Application 15T-14501 
References:   LTM Land Corp., William and Roger White 

1225, 1261 and 1289 Parkhill Road West  
File Numbers 15T-14501, Z1410SB, O1403 

  
IN ACCORDANCE WITH the Decision of the Local Planning Appeal Tribunal, the 
following Conditions shall apply with respect to the approved Draft Plan for the 
“Batten/White Subdivision” 

For the Purposes of these Conditions:  
 

LTM Land Corp. and William and Roger White (are collectively, the “Developer”)  
 

The City of Peterborough (herein, the “City”) 
 

The Batten/White Subdivision (herein, the “Plan”)  

Identification 

1. That this approval applies to the Draft Plan of Subdivision 15T-14501, Drawing No. 
4456-DP dated November 2016 (revised September 13, 2017)  by M.J. Davenport & 
Associates Ltd., which shows the following: 

Lot/Block No. Land Use Unit Count 

Lots 1 to 163 Single detached residential    
(12 m to 15 m typical lot widths) 

163 units 

Blocks 164 to 173 7.3 m Street-fronting townhouse 40 units 

Blocks 174 to 179 Parkland and Open Space  

Blocks 180 and 181 Stormwater Management  

Block 182 Wetland/Open Space  

2. If the Developer has not obtained Final Approval within three (3) years of the date of 
the Board’s decision, and no extensions have been granted by the Approval Authority, 
the Developer’s draft approval shall lapse. 

3. That prior to Final Approval, the City Engineer will confirm to the Approval Authority that 
there is a sufficient servicing allocation for the Plan. 

Public Roads and Walkways 

4. That the road allowances included in the Plan shall be shown on the Final Plan and 
dedicated as public highways. 

5. That the streets be named in accordance with the City’s naming policy to the 
satisfaction of the City of Peterborough.  

6. That any dead ends and open sides of road allowance created by the Plan shall be 
terminated in 0.3 m reserves, including the frontage along Parkhill Road West, to be 
conveyed to and held, in trust, by the municipality. 

7. The Developer shall establish temporary turning circles satisfactory to the City Engineer 
at the termination of road allowances as directed by the City of Peterborough with the 
exception of the west termination of Street ‘A’. 

8. That prior to Final Approval, the Developer shall agree in a Subdivision Agreement with 
the City to construct sidewalks in accordance with the City’s Sidewalk Policy. 



9. That Chandler Crescent, at its intersection with Parkhill Road, include a left egress 
turning lane and exclude a centre median to the satisfaction of the City Engineer.  

10. Intentionally deleted. 

Other Municipal Conditions 

11. That the Developer agree in writing to convey parkland dedication to the City in 
accordance with the Planning Act and Official Plan policy. Blocks 174, 175, 176, 177 
and 178 will be considered for parkland dedication however lands within the regional 
floodplain, lands required as an environmental setback, and lands required for 
stormwater management purposes shall not constitute any portion of the parkland 
dedication and shall instead be conveyed to the City for open space purposes at no 
charge. 

12. That the Developer agree that any conveyance of Blocks 174, 175, 176, 177 and 178 to 
the City in excess of the City’s parkland dedication entitlement, excepting floodplain, 
environmental setbacks, and stormwater management facilities, will be subject to 
compensation from the City at a rate to be secured in the Subdivision Agreement. 

13. That Blocks 180 and 181 be conveyed at the Developer’s expense to the City of 
Peterborough for Stormwater Management purposes. 

14. That Block 182 be conveyed at the Developer’s expense to the City of Peterborough for 
Wetland/Open Space purposes. 

15. Intentionally deleted. 

16. That the Developer agree in the Subdivision Agreement to construct a trail/walkway 
over Block 176, from “Davenport Road” as illustrated on the Draft Plan of Subdivision, 
to Street ’A’ to the satisfaction of the City Engineer. 

17. Intentionally deleted. 

18. The Developer shall agree in a Subdivision Agreement with the City to decommission 
any existing drinking water wells or private septic systems within the Plan in 
accordance with applicable legislation concurrent with servicing of the site to the 
satisfaction of the City Engineer. 

19. The Developer shall agree in a Subdivision Agreement with the City to satisfy all the 
requirements, financial and otherwise, of the City of Peterborough concerning the 
provision of roads, installation of services and drainage. 

20. The Developer acknowledges that all works undertaken within the Plan shall comply 
with current applicable law in effect at the time of the detailed design review process for 
each phase of the subdivision. 

21. That such easements, as may be required for temporary access, utility, or drainage 
purposes, including snow storage at the end of all “stub” streets, shall be granted to the 
appropriate authority, prior to the registration of the Subdivision Agreement and Final 
Plan of Subdivision.  

22. The Developer shall agree in a Subdivision Agreement with the City to place topsoil 
throughout the Plan area that meets the City’s Engineering Design Standards (March 
2016, as amended) to the satisfaction of the City Engineer.  

23. That prior to Final Approval, the Developer shall secure all necessary approvals and 
easements to convey sanitary wastewater from the lands to the Parkhill Road West 
Sanitary Wastewater Pumping Station to the satisfaction of the City Engineer subject to 
the following: 

i. Intentionally deleted; 

ii. Intentionally deleted; 



iii. Intentionally deleted; 

iv. Intentionally deleted; 

v. That the Applicants agree to pay their proportionate share of any downstream 
sanitary wastewater facilities that have been or are being financed by Area 
Specific Development Charges if the development is not already contributing to 
the financing of those facilities through the Jackson Area Specific Development 
Charge. 

24. Prior to Final Approval, the Developer shall prepare an overall Composite Utility 
Distribution Plan that allows for the safe installation of all utilities, including required 
separation between utilities and driveways to the satisfaction of the City Engineer and 
all affected utility authorities. Where an electrical transformer is to be located in 
proximity to a residential side lot line, the plan will ensure that a minimum side lot line 
building and driveway setback of 1.2 m is provided on each lot abutting the said lot line. 
Proposed Street Trees shall also be shown on the plan. The Developer shall agree in 
the Subdivision Agreement to construct all streets and services in accordance with the 
approved composite utility plan and to advise all builders of the approved composite 
utility plan requirements and standards in writing. 

25. That the Developer register a restrictive covenant on title of all lots/blocks where the 
Zoning By-law may permit a minimum separation of less than 2.4 m between buildings 
on adjacent lots/blocks, to ensure that the area remains free of encumbrances for the 
purpose of facilitating property maintenance. 

26. That prior to Final Approval, the Developer shall agree in the Subdivision Agreement to 
prepare a Capital Asset Table for the infrastructure installed and/or removed and/or 
impacted in a format approved by the City Engineer at the time of Interim Acceptance. 
The information on infrastructure shall be separated into its various components and 
assigned construction costs for individual items. 

27. The Developer shall agree in a Subdivision Agreement with the City that the residential 
units constructed on Lots 1 to 7 and 95 to 97 inclusive and on Blocks 164 to 173 
inclusive will be constructed with a forced air-ducted heating system suitably sized and 
designed to permit the further installation of a central air conditioning system by the 
occupants. 

28. That for Lots 1 to 7 and 95 to 97 inclusive and Blocks 164 to 173 inclusive, the 
Developer shall agree in the Subdivision Agreement to include following clause in the 
offers to purchase or rental agreements: 

"Due to its proximity to Parkhill Road, projected noise levels on this property exceed the 
Ministry of the Environment and Climate Change’s Noise Criteria and may cause 
concern to some individuals. Moreover, this dwelling has been fitted with a forced air-
ducted heating system suitably sized and designed to permit the future installation of a 
central air conditioning system by the occupants. Installation of central air conditioning 
by the occupant will allow exterior windows and doors to remain closed, thereby helping 
to ensure that indoor sound levels are within the Ministry of Environment and Climate 
Change’s Noise Criteria. The location and installation of the outdoor air conditioning 
device should be done in compliance with Ministry of Environment Publication NPC-
216, Residential Air Conditioning Devices, to minimize noise impacts both on and in the 
immediate vicinity of the subject property." 

29. That prior to Final Approval, the City Engineer must have reviewed and approved a 
geotechnical/hydrogeological report to assess soil types, road construction, water 
balance, house footing designs etc. as well as ground water levels relative to 
establishing elevations for houses, the applicability of gravity foundation drainage 
services and opportunities for implementation of Low Impact Development stormwater 
management techniques. 

30. That the Developer erect a sign, to the satisfaction of the City, depicting the approved 
plan of Subdivision and zoning within 90 days of the date of Draft Plan Approval. 



31. That the Developer agree in the Subdivision Agreement to undertake Quality and 
Quantity Monitoring of the proposed stormwater management facilities to the 
satisfaction of the City Engineer for the duration of draft plan construction and until such 
time as the facilities have been assumed by the City. 

32. That concurrent with Final Approval, the Developer shall fulfill any obligations 
associated with the existing Loggerhead Marsh Management Plan Local Services 
Agreement that applies to the property at 1289 Parkhill Road West and shall enter into 
a Local Services Agreement with the City for the properties at 1225 and 1261 Parkhill 
Road West, if deemed applicable by the City.  

33. That the Developer shall enter into an agreement with Peterborough Distribution Inc. 
and Peterborough Utilities Commission for electrical and water servicing respectively. 

Other Agency Conditions 

 Ministry of Natural Resources and Forestry (“MNRF”) 

34. Notwithstanding the approvals given by the Tribunal, the Owner shall comply with the 
requirements of the Endangered Species Act and prior to any development, site 
alteration, or tree and vegetation clearing on the Site, and prior to final approval, the 
Owner shall, to the satisfaction of the MNRF, have undertaken such avoidance or 
mitigation measures, and requirements including site, timing or design revisions to the 
draft Plan of Subdivision, as are required by the MNRF to secure an Overall Benefit 
Permit related to any endangered and threatened species under clause 17(2)(c) of the 
Endangered Species Act and ensure, to the satisfaction of MNRF that there will be no 
negative impact arising from the Subdivision on the Least Bittern or other species at 
risk identified by MNRF, and it’s, or their, habitat in the Loggerhead Marsh. 

    
35. That the Developer agree not to undertake any clearing, grading and grubbing of the 

site during the main bird breeding season of May 1st to July 31st to the satisfaction of 
MNRF, ORCA and the City. 

 
 Otonabee Regional Conservation Authority (“ORCA”) 
 
36. That the Developer agree to clearly delineate the boundary of the development 

envelope, including the limit of any sanitary sewer and stormwater management 
construction, prior to any site preparation or construction activities to the satisfaction of 
ORCA and the City. Snow and silt fencing shall be installed and maintained along all 
development envelopes and along all required the wetland buffer limits prior to any site 
preparation and all sediment and erosion control measures shall be in place prior to site 
preparation. 

37. That the Developer agree to consult with ORCA and the City to establish a timeline for 
grading that avoid periods of high runoff volumes (spring and fall) and minimizes 
changes in land contours to the satisfaction of ORCA and the City. All disturbed areas 
of the site should be stabilized and re-vegetated immediately. 

38. Prior to Final Approval, the Developer shall submit, and agree to implement, a tree 
inventory and preservation plan prepared by a qualified Arborist to the satisfaction of 
ORCA and the City. The plan shall include pre-, during, and post-development 
monitoring. 

39. Prior to Final Approval, the Developer shall submit and agree to implement a 
landscaping and vegetation plan to the satisfaction of ORCA and the City that includes: 

i) Details for planting street trees in accordance with City’s Urban Forest Strategic 
Plan including proposed street tree planting locations, species, and street cross 
sections containing boulevard width, utility locations and depth of topsoil, as 
alternative planting locations where boulevard planting is not viable and 
additional compensatory plantings on lots where street tree species are limited 
to smaller, space-tolerant species; 



ii) Details for plantings to compensate for trees approved to be removed from the 
site; 

iii) Intentionally deleted; 

iv) Details for enhancing the open space corridor along the west limit of the site in 
Blocks 174 and 175 as well as buffer areas associated with the Loggerhead 
Marsh Provincially Significant Wetland;  

v) Details for landscaping associated with stormwater management facilities, slope 
stabilization and street-scaping; and, 

vi) A screen of eastern white cedars to be planted along the northern edge of the 
woodlot in Block 176 to protect the woodlot from natural and human disturbance. 

Surrounding areas shall be kept natural to prevent the spread of invasive vegetation 
and all recommended plantings shall consist of native plants and trees.  

40. That the Developer shall agree in the Subdivision Agreement to design and construct 
permanent fencing along the mutual boundary between any residential lot/block and 
any abutting walkway,  open space, stormwater management, or parkland area as 
deemed necessary by the City Engineer.  Fencing abutting the Northeast Forest within 
Block 176 and the Open Space corridor within Blocks 174 and 175 and the wetland 
buffer in Block 179 shall be of a sufficient height to prevent property encroachment and 
dumping of yard waste and shall be free of gates to the satisfaction of ORCA and the 
City. 

41. That the seep area located in Community 1 as identified by the Environmental Impact 
Study prepared by Niblett Environmental Associates Inc. dated September, 2015 be 
maintained and/or its water be collected and directed toward the Loggerhead Marsh 
outlet creek to the satisfaction of ORCA and the City. 

42. That the Developer provide plans to the satisfaction of ORCA and the City for 
maintaining wildlife connectivity under Street ‘A’ within the western open space/wildlife 
corridor. Furthermore, the Developer shall agree to pay all costs associated with the 
future extension of Street ‘A’ to the limit of the Draft Plan of Subdivision to the 
satisfaction of the City. 

43. That the Developer agree in the Subdivision Agreement to distribute a “Home Owner 
Natural Systems Stewardship Brochure” as a schedule to all Agreements of Purchase 
and Sale, and registered on title, for all subsequent prospective purchasers of all Lots 
with in the subdivision. The brochure will be based on an existing template developed 
by ORCA, the City of Peterborough and the County of Peterborough, and shall be 
customized to the development at the Developer’s expense to the satisfaction of ORCA 
and the City. 

44. That the outfall for all stormwater management facilities be designed in consultation 
with a qualified biologist, ORCA. 

45. That prior to final registration of the Plan of Subdivision and any on-site grading or 
construction, ORCA and the City must have reviewed and approved reports 
describing/containing: 

a) the intended means of controlling stormwater runoff in terms of quantity, 
frequency and duration for all events up to and including the 1:100 year storm; 

b) the intended means of conveying storm water flow through and from the site, 
including use of storm water management water quality measures, both 
temporary and permanent, which are appropriate and in accordance with the 
Ministry of the Environment “Stormwater Management Planning and Design 
Manual”, March 2003 and the Credit Valley Conservation and Toronto and 
Region Conservation Authority “Low Impact Development Stormwater 
Management Planning and Design Guide”, 2010. Wet pond permanent water 



quality control facilities will not be permitted to service catchment areas of less 
than 5.0 hectares; 

c) the means whereby erosion and sedimentation and their effects will be 
minimized on the site during and after construction. These means should be in 
accordance with the Greater Golden Horseshoe Area “Erosion and Sediment 
Control Guidelines for Urban Construction”, December 2006.  At a minimum, the 
erosion and sediment control plan shall incorporate: 

i. A proactive, multi-barrier approach to erosion and sediment control, with 
an emphasis of preventing erosion on site during all phases of 
construction; 

ii. A phased approach whereby the extent of grading and disturbed area is 
limited to only those areas necessary for immediate construction; and, 

iii. Detailed construction staging plans, including installation details, 
inspection, repair and maintenance requirements, a spill management 
and contingency plan for additional measures. 

d) site soil conditions, including grain size distribution profiles, infiltration 
capabilities, erosion potential, as well as bedrock and groundwater elevations; 

e) site grading plans; and, 

f) means of maintaining a pre-development water balance and the natural 
hydrology of the site, including the use of Low Impact Development technology 
on both public and private lands. 

46. The Subdivision Agreement between the Developer and the City of Peterborough shall 
contain the following provisions in wording acceptable to Otonabee Conservation and 
the City Engineer: 

a) That the Developer agrees to implement the works referred to in Condition No. 
45. The approved reports should be referenced in the Subdivision Agreement 
with the City.  

b) That the Developer agrees to maintain all stormwater management, erosion and 
sedimentation control structures operating and in good repair during the 
construction period. During construction and on an ongoing basis, inspection 
and monitoring of the installation, maintenance and performance of all erosion 
and sediment controls shall be conducted by a qualified environmental 
consultant.  

c) That the Developer agrees to provide the Authority for review, all relevant 
inspection and testing reports related to the construction of the stormwater 
management facilities. 

d) That the Developer notify ORCA at least 48 hours prior to the initiation of any on-
site development. 

  Bell Canada 

47. a) Bell Canada shall confirm to the Approval Authority in writing that satisfactory 
arrangements, financial and otherwise have been made with Bell Canada for the 
installation of Bell Canada facilities to serve this Draft Plan of Subdivision. 

b) The Developer shall agree in the Subdivision Agreement with the City, in words 
satisfactory to Bell Canada, to grant to Bell Canada any easements that may be 
required for telecommunication services. 

c) If there are any conflicts with existing Bell Canada facilities or easements, the 
Developer shall be responsible for re-arrangements or relocation. 



Cogeco Cable Solutions 

48. a) Cogeco Cable Solutions shall confirm to the Approval Authority that satisfactory 
arrangements, financial and otherwise have been made with Cogeco Cable 
Solutions for any Cogeco Cable Solutions’ facilities serving this Draft Plan of 
Subdivision which are required to be installed underground, a copy of such 
confirmation shall be forwarded to the City of Peterborough. 

b) The Developer shall agree in the Subdivision Agreement with the City, in words 
satisfactory to Cogeco Cable Solutions, to grant to Cogeco Cable Solutions any 
easements that may be required for telecommunication services. 

c) If there are any conflicts with existing Cogeco Cable Solutions’ facilities or 
easements, the Developer shall be responsible for re-arrangements or 
relocation. 

Canada Post 

49. That the Developer agree in the Subdivision Agreement with the City to the following 
provisions in wording acceptable to Canada Post Corporation and the City Engineer: 

vii) Inform all prospective purchasers, through a clause in all Agreements of 
purchase and sale, as to those lots identified for potential Community Mailbox, 
mini-park and/or locations. 

viii) Provide, at the Developer’s expense, curb depressions at the Community 
Mailbox location 2 m in width and no higher than 25 mm and a poured concrete 
pad to City of Peterborough sidewalk specifications. 

ix) Provide, at the Developer’s expense, a paved lay-by at the Community Mailbox 
location when required by the municipality. 

x) If a grassed boulevard is planned between the curb and the sidewalk where the 
Community Mailbox is located, install at the Developer’s expense, a walkway 
across the boulevard. The walkway is to be 1.0 m in width and constructed of a 
material suitable to the municipality (e.g. interlock, asphalt, concrete etc.) in 
addition, the developer shall ensure, by forming or cutting the curb, that this 
walkway is handicapped accessible by providing a curb depression between the 
street and the walkway.  This depression should be 1.0 m wide and no higher 
than 25 mm. 

Enbridge Gas Distribution Inc. 

50. That the Developer make satisfactory arrangements with Enbridge Gas Distribution Inc. 
for the provision of gas service to the site and that the Developer agree in the 
Subdivision Agreement to the following provisions in wording acceptable to Enbridge 
Gas Distribution Inc. and the City Engineer: 

i) To grade all streets to final elevation prior to the installation of the gas lines and 
provide Enbridge Gas Distribution Inc. with the necessary field survey 
information required for the installation of the gas lines; and, 

ii) To provide easements at no cost to Enbridge Gas Distribution Inc. in the event 
that it is not possible to install the natural gas distribution system within the 
proposed road allowances. 

Clearances 

1. Prior to final approval, the Approval Authority shall be informed by ORCA that 
Conditions 23(ii) and 35 to 46 inclusive have been carried out to its satisfaction. The 
letter from ORCA shall include a brief but complete statement detailing how each 
condition was satisfied. 



2. Prior to final approval, the Director of Planning & Development Services shall be 
advised by Bell Canada that Conditions 21, 24 and 47 have been carried out to the 
their satisfaction. The letter from Bell shall include a brief but complete statement 
detailing how each condition has been satisfied. 

3. Prior to final approval, the Director of Planning & Development Services shall be 
advised by Cogeco Cable Solutions that Conditions 21, 24 and 48 have been carried 
out to their satisfaction. The letter from Cogeco shall include a brief but complete 
statement detailing how each condition has been satisfied. 

4. Prior to final approval, the Director of Planning & Development Services shall be 
advised by Canada Post that Conditions 24 and 49 have been carried out to the their 
satisfaction. The letter from Canada Post shall include a brief but complete statement 
detailing how each condition has been satisfied. 

5. Prior to final approval, the Director of Planning & Development Services shall be 
advised by the Enbridge Gas Distribution Inc. that Conditions 21, 24 and 50 have been 
carried out to the their satisfaction. The letter from the Enbridge shall include a brief but 
complete statement detailing how each condition has been satisfied. 

6. Prior to final approval, the Director of Planning & Development Services shall be 
advised by Peterborough Utilities Services Inc. (PUSI) that Conditions 21, 24 and 33 
have been carried out to the their satisfaction. The letter from PUSI shall include a brief 
but complete statement detailing how each condition has been satisfied. 

7. Prior to final approval, the MNRF shall provide the Director of Planning & Development 
Services with a clearance letter, confirming that Condition 34 has been carried out to 
their satisfaction together with a copy of the Permit identified therein.  The letter from 
the MNRF shall include a summary of the avoidance or mitigation measures and 
requirements (including site, timing or design revisions to the draft Plan of Subdivision) 
that were required by the MNRF in order to secure the required Overall Benefit Permit 
and a statement detailing how each of such measures or requirements, so imposed by 
MNRF, have been satisfied. 

 

Otonabee Conservation 
250 Milroy Drive 
Peterborough ON  K9H 7M9 

Systems Planner 
Cogeco Cable Solutions 
P.O. Box 2290 
1111 Goodfellow road 
Peterborough ON  K9J 7A4 

Manager, Access Network  
Bell Canada  
183 Hunter St. W., Floor 2  
Peterborough ON  K9H 2L1 

Delivery Planner 
Canada Post Corporation 
1424 Caledon Place Box 25 
Ottawa ON  K1A OC1 

Enbridge Gas Distribution Inc. 
Attention:  Land Services 
P. O. Box 650 
Scarborough, Ontario 

Peterborough Utilities Services Inc. 
1867 Ashburnham Drive 
PO Box 4125, Station Main 
Peterborough, ON   K9J 6Z5 
 

Ministry of Natural Resources and 
Forestry 
Peterborough District Office 
300 Water Street 
1st Floor, South Tower 
Peterborough, ON  K9J 8M5 

 

Notes to Draft Approval 

1. It is the Developer’s responsibility to fulfill the Conditions of Draft Approval and to 
ensure that the required clearance letters are forwarded by the appropriate agencies to 
the Approval Authority quoting the appropriate file number(s). 



2. The Developer shall inform itself about the effect of Section 144 of the Land Titles Act
and subsection 78(10) of the Registry Act.

Subsection 144(1) of the Land Titles Act requires that a Plan of Subdivision of land
that is located in a land titles division be registered under the Land Titles Act.
Exceptions to this provision are set out in subsection 144(2).

Subsection 78(10) of the Registry Act requires that a Plan of Subdivision of land that is
located only in a registry division cannot be registered under the Registry Act unless
that title of the Owner of the land has  been certified under the Certification of Title
Act.

Exceptions to this provision are set out in clauses (b) and (c) of subsection78(10).

3. If the Developer wishes to request an extension to Draft Approval, a written explanation
must be submitted to the Approval Authority prior to the lapsing date.  Please note that
an updated review of the plan and revision to the Conditions of Approval may be
necessary if an extension is to be granted.

4. The City of Peterborough and the Peterborough Utilities Commission have established
a Development Control Monitoring Program for the purpose of managing sanitary and
water services City-wide. Draft Approval does not assign a servicing allocation to the
Plan of Subdivision. Services will be allocated on a “first-come” “first-served” basis in
response to bona fide development pressure.

5. It is the Developer’s responsibility to inform the Approval Authority of any changes in
Ownership, agent, address, and phone and fax number.
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